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[1] BEFORE THE NATIONAL LABOR RELATIONS 
BOARD 
Sixteenth Region 


In the Matter of: 
GALVESTON MARITIME ASSOCIATION, INC.; 
HOUSTON MARITIME ASSOCIATION, INC.; 
MASTER STEVEDORES ASSOCIATION OF TEXAS 
and Case No. 39-CA-482 
H. H. FIELD, An Individual. 
GALVESTON MARITIME ASSOCIATION, INC.; 
HOUSTON MARITIME ASSOCIATION, INC.; 
MASTER STEVEDORES ASSOCIATION OF TEXAS; 
and the Individual Member Companies 
listed in “APPENDIX A” attached to the 
COMPLAINT; 
and Case No. 39-CA-524 
G. R. VINSON, An Individual. 
LOCAL 1351, STEAMSHIP CLERKS AND CHECKERS 
INTERNATIONAL LONGSHOREMEN’S ASSOCIATION, 
INDEPENDENT: C. B. MORROW, BUSINESS 
AGENT; INTERNATIONAL LONGSHOREMEN’S, 
ASSOCIATION, LOCAL 1665, INDEPENDENT; 
T. M. BENNETT, PRESIDENT; SOUTH ATLANTIC 
AND GULF COAST DISTRICT, INTERNATIONAL 
LONGSHOREMEN’S ASSOCIATION, INDEPENDENT; 
RALPH MASSEY, PRESIDENT; 
and Case No. 39-CB-90 
H. H. FIELD, An Individual. 
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LOCAL 1351, STEAMSHIP CLERKS AND CHECKERS, 
INTERNATIONAL LONGSHOREMEN’S ASSOCIATION, 
INDEPENDENT: C. B. MORROW, BUSINESS AGENT: 
AVENUE N. CORPORATION; SOUTH ATLANTIC AND 
GULF COAST DISTRICT, INTERNATIONAL LONG- 
SHOREMEN’S ASSOCIATION, INDEPENDENT; 
INTERNATIONAL LONGSHOREMEN’S ASSOCIATION, 
INDEPENDENT; 

and Case No. 39-CB-124 


G.R. VINSON, An Individual. 


906 Federal Office Building, 
Houston, Texas, 
Wednesday, February 27, 1957. 


Pursuant to notice, the above-entitled matter came on 


for further hearing at 1:30 o’clock, p. m. 


BEFORE: 
ALBERT P. WHEATLEY, Esq., 


Trial Examiner. 


APPEARANCES: 
T LOWRY WHITTAKER, Esq., 
650 M & M Building, Houston, 
Texas, appearing as Counsel 
for General Counsel. 


ROBERT EIKEL, Esq., 
1910 Commerce Building, 
Houston, Texas, appearing 
on behalf of Houston Maritime 
Association, Inc., Master 
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Stevedores Association of 
Texas and Individual Member 
Companies, Respondents. 


ROYSTON & RAYZOR, 

By: M.L. COOK, Esq., 
JAMES T. DOWD, Esq. 
877 San Jacinto Building, 
Houston, Texas, appearing 
on behalf of the Galveston 
Maritime Association, Inc. 
and the Individual Member 
Companies, Respondents. 


SEWALL MYER, Esq., 

ALL. CRYSTAL, Esq. 
421 Shell Building, Houston, 
Texas, appearing on behalf 
of Local 1351, Steamship 
Clerks and Checkers, Inter- 
national Longshoremen’s 
Association, Independent; 
South Atlantic and Gulf 
Coast District, International 
Longshoremen’s Association, 
Independent; International 
Longshoremen’s Association, 
Independent; Avenue N Corpora- 
tion; C. B. Morrow, Business 
Agent of Local 1351, Steamship 
Clerks and Checkers, Inter- 
national Longshoremen’s 
Association, Independent; 
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T. M. Bennett, President of 
International Longshoremen’s 
Association, Local 1665, 
Independent; and Ralph Massey, 
President of South Atlantic 

and Gulf Coast District, 
International Longshoremen’s 
Association, Independent; 
Respondents. 


G. R. VINSON, 
436 Westmoreland, Houston, 
Texas, appearing as a 


Charging Party. 


H. H. FIELD, 
1523 Suebarnett, Houston, 
Texas, appearing as a 


Charging Party. 
[5] PROCEEDINGS 


* * * * 


TRIAL EXAMINER WHEATLEY: 


* * * * 


[31] (The documents heretofore mark- 
ed General Counsel’s Exhibits 
Nos. 1-A through 1-Z for identi- 
fication were received in evi- 
dence.) 


* * 
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(The document heretofore mark- 
ed General Counsel’s Exhibit No. 
2 for identification was received 
in evidence.) 


* * 


(The documents heretofore mark- 
ed General Counsel’s Exhibits 
Nos. 3-A and 3-B for identifica- 
tion were received in evidence.) 


* * * 


(The documents heretofore mark- 
ed General Counsel’s Exhibits 
Nos. 4-A through 4-Q for identi- 
fication were received in evi- 
dence.) 


* * 


(The documents heretofore mark- 
ed General Counsel’s Exhibits 
Nos. 5-A through 5-C for identifi- 
cation were received in evidence.) 


[146] MR. WHITTAKER: 
Mr. Examiner, counsel for the General Counsel proposes 
the following stipulation, to-wit: 


That the matters alleged in paragraphs 1, 2 and 3 of the 
complaint, General Counsel’s Exhibit 1-A, are reasonably 
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accurate, and thet the Board therefore has jurisdiction by 
virtue of the [147] companies being engaged in interstate 
commerce under one or more of its present standards. 


Would you so stipulate, please, Mr. Eikel? 


MR. EIKEL: 
I will. 


MR. WHITAKER: 
Mr. Crystal? 


MR. CRYSTAL: 
I cannot. I have no objection but I can’t stipulate because 
I don’t know anything about the facts. 


TRIAL EXAMINER: 
You don’t take any position to the contrary? 


Now, wait a minute. 


MR. WHITTAKER: 
That is not sufficient. 


TRIAL EXAMINER: 
Wait just a minute, Mr. Whittaker. 


MR. CRYSTAL: 
I waive any objection. 


TRIAL EXAMINER: 

I was wondering more about something else. He’s got 
here a combination case. He’s got a case involving employ- 
ers as well as unions. Is there going to be any — 


MR. CRYSTAL: 

He has some other paragraphs which we will stipulate 
that I think will be applicable as far as the unions are con- 
cerned. 


TRIAL EXAMINER: 
As I take it you are not raising and do not intend to raise 
any issue with respect to commerce? 


TRIAL EXAMINER: 
You are just saying you won’t stipulate [148] the facts 
but you won’t raise any issue on it. 


MR. CRYSTAL: 
That’s correct. 


TRIAL EXAMINER: 
So if I make a finding of fact on it you will raise no 
issue on it. 


MR. CRYSTAL: 
That’s correct. 
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' accurate, and that the Board therefore has jurisdiction by 
virtue of the [147] companies being engaged in interstate 
commerce under one or more of its present standards. 


Would you so stipulate, please, Mr. Eikel? 


MR. EIKEL: 
I will. 

MR. WHITAKER: 
Mr. Crystal? 


MR. CRYSTAL: 
I cannot. I have no objection but I can’t stipulate because 
I don’t know anything about the facts. 


TRIAL EXAMINER: 
You don’t take any position to the contrary? 


MR. CRYSTAL: 
No, sir. 


TRIAL EXAMINER: 
All right. 


Now, wait a minute. 


MR. WHITTAKER: 
That is not sufficient. 


TRIAL EXAMINER: 
Wait just a minute, Mr. Whittaker. 


MR. CRYSTAL: 
I waive any objection. 


TRIAL EXAMINER: 

I was wondering more about something else. He’s got 
here a combination case. He’s got a case involving employ- 
ers as well as unions. Is there going to be any — 


MR. CRYSTAL: 

He has some other paragraphs which we will stipulate 
that I think will be applicable as far as the unions are con- 
cerned. 


TRIAL EXAMINER: 
As I take it you are not raising and do not intend to raise 
any issue with respect to commerce? 


MR. CRYSTAL: 
No, sir. 


TRIAL EXAMINER: 
You are just saying you won’t stipulate [148] the facts 
but you won’t raise any issue on it. 


MR. CRYSTAL: 
That’s correct. 


TRIAL EXAMINER: 
So if I make a finding of fact on it you will raise no 
issue on it. 


MR. CRYSTAL: 
That’s correct. 


TRIAL EXAMINER: 
All right, Mr. Whittaker. 


MR. WHITTAKER: 
Well, I will so stipulate and I offer the stipulation as far 


As I understand it, you have a stipulation between the 
General Counsel and the respondent employers. The re- 
spondent unions — and incidentally when I refer to the 
respondent unions it includes the individuals involved — 
will not join in the stipulation but they will not raise any 
issue with respect to the facts stipulated or any findings 
made based on those facts. 


MR. CRYSTAL: 
Correct. 


MR. WHITTAKER: 
Will he state that he will not raise it before the Board 
or the Circuit Courts or before the Supreme Court? 


MR. CRYSTAL: 

If I was going to raise it at all I would raise it here. 
I am not raising it here and don’t intend to raise it any 
place else. 


TRIAL EXAMINER: 
He answered my question to that effect, he didn’t pro- 
pose to raise it at all. 


MR. WHITTAKER: 
May I propose a further stipulation to Mr. [149] Crystal? 


Mr. Crystal, I propose this stipulation so that the record. 
may be absolutely clear. 


It is stipulated by and between you, representing your 
respondents, and the counsel for the General Counsel, that 
as far as the interstate commerce data, jurisdiction of the 
Board is concerned, that you are not raising it as an issue 
here, you will not raise it as an issue before the Board, you 
will not raise it as an issue before the Circuit Court of 
Appeals and you will not raise it as an issue before the 
Supreme Court of the United States if the case should ever 
get that far? 


MR. CRYSTAL: 
I so stipulate. 


MR. WHITTAKER: 
Thank you. 


I so stipulate and I offer it in evidence. 


TRIAL EXAMINER: 
You have a stipulation. 


MR. WHITTAKER: 
Off the record just briefly, please. 


(Discussion off the record.) 


TRIAL EXAMINER: 
On the record. 


MR. WHITTAKER: 
I propose the further stipulation, your Honor, that re- 
spondent Local 1351, respondent Local 1665, respondent 
ILA and respondent Gulf Coast District, are labor organi- 
_ zations within the meaning of Section 2, of subdivision 
5 of the Act. Will you so stipulate, Mr. Crystal? 


£150] MR. CRYSTAL: 
I so stipulate. 


MR. WHITTAKER: 
Will you so stipulate, Mr. Eikel? 


MR. EIKEL: 
I will so stipulate. 


MR. WHITTAKER: 
Did you say yes? 


MR. EIKEL: 
Yes, I said I will stipulate that they are labor organiza- 
tions. 
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MR. WHITTAKER: 
I stipulate, Mr. Examiner, and I offer the stipulation in 
evidence. 


C. B. MORROW 
a witness called by and on behalf of General Counsel, under 
Rule 43(b), being first duly sworn, was examined and testi- 
fied as follows: 


£204] DIRECT EXAMINATION 


Q (By Mr. Whittaker) How are you presently occupied, 


Mr. Morrow? 
I work for Local 1351. 
And how long have you worked for them? 
Since January 1, 1954. 
In what capacity? 
As Business Agent, Business Representative. 


* * * Ed 


[205] MR. WHITTAKER: 

I would like for the reporter to mark for identification 
as General Counsel’s Exhibit 7, Constitution and Rules of 
Order as adopted at the first convention held in Chicago, 
Illinois, July 26-28, 1954. This is a small booklet bound in 
blue paper. 
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TRIAL EXAMINER: 
Constitution and Rules of Order of what? 


MR. WHITTAKER: 
L.L.A. International. 


(Thereupon the document above 
referred to was marked General 
Counsel’s Exhibit No. 7 for iden- 
tification.) 


[210] MR. WHITTAKER: 
As General Counsel’s Exhibit 21, scratch pad, which con- 
tains the out-of-work list from July 25, 1955, to December 


20, 1955. 


[211] MR. EIKEL: 
You say out-of-work list? 


MR. WHITTAKER: 
Out-of-work list. 


MR. CRYSTAL: 
I think you are making a misstatement there, aren’t you? 


MR. WHITTAKER: 
Well, it’s both. 


MR. CRYSTAL: 
Then say it. Say what it is. 


13 


MR. WHITTAKER: 

It used to be called an extra board when it was on the 
blackboard, and I understand from the witness he calls it 
an out of work list. 


MR. CRYSTAL: 
Correct it now. It shows those that worked and those 
that didn’t work. 


MR. WHITTAKER: 
Correct. 


MR. CRYSTAL: 
All right. 


(The documents above referred 
to was marked General Counsel’s 
Exhibit No. 21 for identification.) 


* * * * 


[2243 Q (By Mr. Whittaker) At the present time, what 
is the percentage payment practiced at the hall of Local 
1351? 

At the present? 

Yes, sir. 

Three per cent. 

For all? 

Members and non-members. 

And does that include members of sister locals? 

No. 
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MR. CRYSTAL: 
Now, just a minute. I am going to object to him asking 
i this witness about sister locals, because I don’t know wheth- 
er he knows what sister locals are. If he knows, I have no 
objection. 


MR. WHITTAKER: 

I will rephrase it “the locals.” 

Q (By Mr. Whittaker) To members of sister locals of 
this area which work out of the hall of Local 1351, do you 
charge them three per cent? 

[225] A You mean the men — 

Q When you go to 1330 and 1270 and get a checker over 
there, do you get three per cent out of his pay? 

A That’s right. 

Q Now, how long has this three per cent been in effect? 

A To the best of my recollection, it was March 29, 1955. 


* * * * 


[233] Q Well, what is your present recollection as to 
your percentage practice before you went to three per cent 
for members and non-members? 

A The non-union man, non-members paid five per cent 
and the members paid two per cent plus one dollar a month 
dues, and all assessments that was made on them. 


* * & s 
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(The documents heretofore 
marked General Counsel’s Ex- 
hibits Nos. 10-A, 10-B, and 11 for 
identification were received in 
evidence.) 


* * 


(The document heretofore mark- 
ed General Counsel’s Exhibit No. 
19 for identification was received 
in evidence.) 


* * * 


[248] TRIAL EXAMINER: 


Let me get something straight in my mind. 


Do you gentlemen agree that document which was Gen- 
eral Counsel’s Exhibit 19, and the first page of it is a letter, 


TRIAL EXAMINER: 

And you agree that the two pages of the document which 
was enclosed is a list of members of Local 1351 during the 
year 1955 and up to two or three days before January 10, 
1956? 


MR. CRYSTAL: 
Yes, sir. 
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TRIAL EXAMINER: 

Do you further agree the people marked on that document 
with a pencil notation with a “C” were checkers during 
that period of time? 


MR. CRYSTAL: 
Yes, sir. 


MR. EIKEL: 
We have no objection. 


[249] TRIAL EXAMINER: 
Now, can you agree the third page — 


MR. CRYSTAL: 
That page pertains to members — 


TRIAL EXAMINER: 
What I just said applies to the first page only; the mem- 
bers. 


MR. CRYSTAL: 
Correct. 


TRIAL EXAMINER: 

Now, referring to the second page of the enclosure, can 
you agree that is a list of people who were not members 
of Local 1351 during 1955 up to two or three days before 
January 10, 1956, who got employment through the hiring 
hall in Houston? 


MR. CRYSTAL: 
Yes, sir. 


TRIAL EXAMINER: 
Operated by Local 1351? 


MR. WHITTAKER: 
Yes. 


TRIAL EXAMINER: 
And that the “C” on this page also stands for checkers. 
You agree on that? 


MR. WHITTAKER: 
Yes, sir. 


MR. CRYSTAL: 
Yes, sir. 


MR. EIKEL: 
We have no evidence to the contrary. 


TRIAL EXAMINER: 

Can you agree the third page is a list of people who 
belonged to I.L.A. Locals other than 1351, and I presume 
1665, who got jobs during 1955 and up to two or three days 
before January 10, 1956? 


MR. CRYSTAL: 
Yes, sir. 


TRIAL EXAMINER: 
And got jobs through the hiring hall operated by 1351 in 
Houston. Is that agreed? 


£250] MR. WHITTAKER: 
Yes, sir. 


MR. CRYSTAL: 
Yes, sir. 


MR. EIKEL: 
Agreed. 


(The document heretofore mark- 
ed General Counsel’s Exhibit No. 
21 for identification was received 
in evidence.) 


* 2 * 


£2541 Q (By Mr. Whittaker) Now, before we go any 
further, I would like — I believe when a ship is taking on 
cargo, you speak of it as taking on cargo or loading? 

A Loading cargo. 

Q And the discharge is being discharged or unloaded? 

A That’s right. 

Q And this same cargo, when it’s going into a truck or a 
railroad boxcar or whatever kind of car they use, it’s being 
delivered? 

A Yes. 

Q And when that cargo is coming out of that railroad car 
or boxcar or out of the truck, it is being received? 

A Right. 
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Q And those terms are important in deciding what sort 
of a chap to send on the job; is that correct? 

A Yes. 

Q Now, in your hall you have clerks, checkers, and time- 
keepers, is that right? 

A Yes, sir. 

Q Now, what is a tally man? 

A We don’t know that term, tally man, but I ‘erould 
say that [255] would be a checker. 

Q And so, if somebody refers to tallying, why, that is 
checking? 
I would think so, yes, sir 
Now, in your time, have you been a checker? 
That’s right. 
A clerk? 
That’s right. 
A timekeeper? 
On very few occasions. 
Now, what is a regular monthly man? 
Well, that is a man that works for some company by 
the month, gets paid by the month. We will say he’s on a 
salary, a monthly salary. He may get paid every two weeks 
or every week, but he’s on a monthly salary. 

Q And he works out of your hall if he is a clerk or check- 
er or timekeeper? 

A He works for some company down there. He may be 
a member or non-member of our organization but pays his 
dues and percentage there, but he don’t work out of that 
hall every day. He has a job up on the docks. 

Q Now, that comes to the point where I need enlighten- 
ment. What does “working out” mean, extra work? 

A Extra work. 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
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Q That means something not regular? 
[256] A That’s right. 

Q Now, a guaranteed 40-hour man, what is that? 

A Well, that is a man that works for some one company 
and they pay him, guarantee him 40 hours a week on an 
hourly basis; they pay on an hourly basis. 

Q What is the difference between him and the monthly 
men? 

A The difference is because a monthly man gets his 
salary, his salary is so much a month and he gets a vacation, 
did up until this year; he would get a vacation if he worked 
for them a certain length of time. And if he worked holi- 
days he got time and a half; and on a 40-hour week man, he 
wouldn’t get any vacation; he would only get the hours that 
he worked. 


Now, I say a guarantee of 40 hours a week; some of them 
guarantee them 40 hours a week regardless of whether 
there was any holidays in there or not. And others are not 
off on the holidays. If they worked 32 hours they paid them 
32 hours. And if a holiday comes in there, which would 
make it 32 hours’ pay, you see, and some of them paid them 
40 hours regardless of holidays. Of course, that is not count- 
ing Saturday and Sunday. And they made that plus their 
overtime. 

Q Now, what is a regular man? 

A Well, I would say a regular man is a monthly man. 

Q Without a salary or without a guarantee of 40 hours? 

A Idon’t understand. 

“Q What do you call the man that doesn’t go down to the 
[257] hall each day but just knows to go back to Lykes 
Brothers in the morning, maybe works a few hours, then 
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goes back the next day, but there may or may not be any 
work. But he always reports to Lykes. 

A Thatis aman ordinarily works at Lykes. 

Q Do you give him a different term, is that an extra 
man or regular man without any guarantees? 

A I don’t know exactly what term you give him. He is 
working for Lykes down there. I would say he comes under 
the term of 40-hour week man. 

Q But not a guarantee? 

A Nota guarantee. 

Q And aside from the monthly man, a 40-hour guaran- 
teed weekly man and a 40-hour a week man then you come 
to the extra men, is that correct? 

A That’s right. 

Q And what is an extra man? 

A Well, that’s a man that works out of the hall. He is 
assigned to a job, and when he finishes that job he reports 
back to the hall and gets his name put back on that “for 
work” list. 

Q Now, what is a clerk and what does he do? 

A Well, I would say a clerk is a man that receives for a 
particular ship or ships and loads that ship after he receives 
this cargo — 

[258] Q You mean he receives it off of a train or by 
truck and then unloads it? 

A I would say he receives it out of a warehouse after 
it has been unloaded; he will go and count this cargo, and 
make a tag on it; and then he will write on that tag for 
such and such a ship. And then, of course, when he makes 
that tag and everything, he writes it up on his receiving 
address and he may receive for ten or fifteen days for that 
particular ship. 
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Then, when the ship arrives, he starts to unloading that 
ship and at least he gives you the cargo, gives the cargo to 
the longshoremen to load that ship, tells them what hatch he 
wants it in, on the ’tween decks, and so forth. 

Q Let me ask you about receiving. What is segregating 
cargo? 

A Segregating cargo is where cargo is marked for dif- 
ferent consignees, and it’s all mixed up when it comes off a 
ship, and they hire a longshoring gang and a checker to 
segregate it out to these particular marks or numbers is 
what it is. 

Q Now, I understand that sometimes the term “chop- 
ping” is used in connection with coffee. 

A That is. 

Q Is anything other than coffee chopped? 

A Anything that is mixed up. 

Q So the clerk, while he is receiving in the warehouse, 
[259] would sometimes be segregating too in preparation 
to having the cargo later loaded on the ship? 

A Well, I wouldn’t think so, because most of the cargo 
we get is unloaded from the car or truck by a warehouse 
loader and segregated as it’s unloaded; and the clerk, after 
they unload it on the dock, then the clerk takes it over and 
receives it. They may have a carload of canned goods going 
to several different consignees. It’s unloaded out of a box- 
car by a carloader, and then the checker segregates it on 
the dock. 


Then the clerk, after it’s unloaded, the clerk comes by 
and gets that check sheet and they make out, and then he 
counts it again and receives it for that ship. 

Q And when the ship comes in — what is a ship’s clerk? 
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A Well, that is what I was talking about, a ship’s clerk, 
we call them clerks or ship’s clerks. 
Q Isee. 


Now, if this ship has four hatches, how many clerks will 
it require, generally speaking, on mixed cargo? 


* * = * 


[261] Q Now, I believe from our prior talks with you 
that a clerk can check or keep time, most clerks can; but 
that a checker, some checkers can’t clerk or keep time. 

A Yes, sir. 

Q Does the timekeeper get the same rate as a clerk gets? 

A That’s right. 

Q Now, I believe that at one time a clerk used to get 


ten cents more an hour than a checker. 

A Well, we always refer to it as ten cents, but actually, 
it is 11 cents now. 

Q You have a past practice, but it would be, it would 
continue to be called that even though it’s increased? 

A Yes, sir. 

Q Under the new memorandum, what is the difference? 

A Under the new memorandum the checker’s pay is $2.60 
an hour, and a timekeeper’s pay is $2.71 an hour; a clerk’s 
pay is $2.71 an hour, only when they are working a ship 
there is a 25-cent differential. 


[262] Q Now, what does a checker do? 
A Well, a checker checks freight. 


* * * 
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[2641 Q Now, what does the — just a moment, before I go 
on. 

Does the clerk ever talk to the checker when working 
a ship? 

A Yes. If a clerk is discharging from a ship he is in 
charge of a checker and he assigns him to a hatch or a spot 
on the floor every place he wants the men, he places the men 
that is sent to him, the checkers, every place he wants to 
place them. 

Q How much authority does the checker have, does the 
clerk have over the checker? 

A He has all the authority. They work under him. 

Q_ If he won’t do what the clerk tells him to, can he send 
him back to the hall? 

A Yes, sir. 

Q And in that case, will he ask you to send him another 
checker? 

A Well, if he needs one to replace that man, he would. 

Q What is the timekeeper’s job? 

A Well, the timekeeper’s job is to keep the time of the 
[265] longshoremen, the hours they have put in. 

Q And who keeps the time of the clerks and the check- 
ers, generally? 

A Well, sometimes the timekeeper does it; it’s according 
to what company they are working for. And some com- 
panies the clerk puts the name down in a book and turns 
jit over to the office. 

Q Well now, what is the chief clerk, what does that title 
denote? 

A Well, we don’t have any such title. Of course, we give 
that title to the men that work for different steamship com- 
panies, that their work is in the office more or less, and 
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they can assign these other clerks to their job and can assign 
the checkers to their jobs, certain ships. 

Q Is he sometimes known as a chief wharf clerk? 

A Well, they call them chief clerks and they call them 
chief wharf clerks. 

Q Are most of them salaried? 

A That’s right. 

Q On most occasions are they the ones who contact you 
for extra men? 

A Yes, sir. 


[2661 Q (By Mr. Whittaker) Do you know a Mr. C. L. 
Colmer? 
A Yes, sir. 


MR. EIKEL: 
What is that name, please? 


MR. WHITTAKER: 

Colmer — C-o-l-m-e-r. 

Q (By Mr. Whittaker) Is he a member of your Local 
1351? 

A Yes, sir. 

Q And has been for some 15 years, is that correct? 

A Idon’t know exactly how long, but he has been there 
quite a while. 

Q But at least since January 1, 1954? 

A Yes, sir. 

Q Is he the chief clerk for States Marine Corporation 
of Delaware? 

A Yes, I'd say he is. 


4 
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Do you know Charles W. Steiner? 

Yes, sir. 

Is he the chief clerk for Strachan Shipping? 

Yes. 

And has been a member of your union and chief clerk 
[267] since 1954? 

A Yes. 

Q Is this Charles W. Steiner the same — correction, is 
this Charles C. Steiner the same C. C. Steiner that appears 
as a member of the Executive Board on General Counsel’s 
Exhibit 18? 


MR. CRYSTAL: 
I thought you said the man’s name was Charles W. Steiner. 


MR. WHITTAKER: 
I am in error. It’s Charles C. Steiner, if I said that. I 
found my error. 
A. Yes, sir, he was a member of the Executive Board in 
1955. 
And 1954? 
Yes, sir. 
Do you know S$. T. Gardner? 
Yes, sir. 
Is he the chief clerk for Texas Transport & Terminal 
Company, Inc.? 
A Yes, sir. 
Q And has he been that since 1954? 
A Yes, sir. 
Q And during that period of time, also a member of your 
union? 
A Yes, sir. 
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Q Do you know W. A. Keither? 
£268] A Yes, sir. 

Q Has he been a member of your union since 1954? 

A Yes. 

Q Since 1954 has he been the dock superintendent for 
Waterman Steamship Corporation? 

A Well, I’d say he was the clerk. I don’t know whether 
his title is dock superintendent or not. 

Q Would you be inclined to call him the chief clerk? 

A The same as the other men, yes. 


TRIAL EXAMINER: 
I take it in your question that “since 1954” means con- 
tinuously since December 1954 up to date. 


MR. WHITTAKER: 

Yes, sir. 

Q (By Mr. Whittaker) Do you so understand that, Mr. 
Morrow? 

A Yes, sir. 

Q Now, do you know U. T. Malanaphy? They call him 
Mike. 

A Yes. 

Q They do call him Mike, is that right, Mr. Morrow? 

A Yes. 

Q Since 1954 has Mike Malanaphy been a member of 
your union? 

A Yes, sir. 

Q During the year of 1955 was he a member of your 
Executive Board? 

A He was a member of the Executive Board in 1956. 

Q You see this date says up to January 24, 1956. 
1269] A That is an expiration date. 
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Q Is that an expiration date? 

A January 24, 1956 is — here was — he was a member 
of the Executive Board in 1956. 

Q Was he in 1955 a member? 

A No, I don’t think so. I was trying to think who took 
Mr. Binford’s place. 


MR. CRYSTAL: 
I think it shows right on its face that he wasn’t. 


THE WITNESS: 
May I ask Mr. Vestal? 


MR. WHITTAKER: 
Yes. Off the record. 


TRIAL EXAMINER: 
Off the record. 


(Discussion off the record.) 


TRIAL EXAMINER: 

On the record. 

Q (By Mr. Whittaker) Was he a member of the Execu- 
tive Board in 1955? I asked you, and I believe the answer 
is no. 

A That’s right. 

Q Now, since 1954 has he been the chief clerk for Lykes 
Brothers Steamship Company? 

A Yes, sir. 

Q Do you know W. C. Mann? 

A Yes, sir. 
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Q Since 1954 has he been a member of Local 1351? 

A Yes, sir. 

Q_ Since 1954 has he been the only clerk on that payroll, 
[270] that is, salaried? 


TRIAL EXAMINER: 
On whose payroll? 


MR. WHITTAKER: 

I’m sorry. 

Q (By Mr. Whittaker) On the payroll of Fowler & Mc- 
Vitie, Inc. 

A The only one I know of. 

Q They don’t have any 40-hour guarantee? 

A He is the only one I know of that works for Fowler & 
McVitie. 

Q Two or three years ago did he serve on your contract 
negotiating committee? 

A Yes. 

Q Could you give us the exact years? That would be 
for the supplement or would it be for the 1953 agreement? 

A Idon’t remember of him serving. He served on it this 
year. I don’t remember Mr. Mann serving on the contract 
committee. 

Q Maybe that was before you were business agent. 

A It might have been. 


[271] Q Do you know Roy E. Scalf? 

A Yes. 

Q Since 1954 has he been the chief clerk for Hansen, 
Tidemann? 
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Yes. 
Since 1954 has he been a member of your Local 1351? 
Yes. 
Do you know T. Elmer Starr? 
Yes. 
Is he the only clerk that is a salaried clerk on the 
payroll of Wm. Parr & Co.? 
A. The only one I know. 
Q And has he been there since 1954? 
A Yes. 
Q And has he been a member of the union during that 
time? 
A Yes. 
Q Doyou know W. Walter Waite? 
A Yes, sir. 
[2721 Q Since 1954 has he been the chief wharf clerk of 


E. S. Binnings, Inc.? 

A Yes. 

Q Has he been a member of your Local 1351 during this 
time? 


A Yes. 
Q Do you know George Williams? 
A Yes, sir. 
Q Since 1954 has he been the chief clerk and dock super- 
intendent for United Fruit Company? 
No, sir. Biehl & Company. 
During this time has he been a member of Local 1351? 
Yes, sir. 
Of course, you know Mr. Vestal here? 
Yes, sir. 
He is now, at present, your president of Local 1351? 
Yes, sir. 
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Q And he was president during the past two years, is 
that correct, 1955 and 1954? 

A No, he was president in 1955 and — 

Q 1956? 

A Wait a minute. Wait a minute. He was president in 
1956. He was vice-president in 1955. 

Q Now, just so we have it in one spot in the record, I 
believe I asked you earlier about this — when was it that he 
[2731 took over the actual full-time job with the local? 

A January 1 and 2; January 1 was a holiday; I would 
say January 2, 1957. 

Q And prior to that he was the only full-time clerk since 
1954 at Rice, Kerr & Company, which used to be Thomas 
Rice & Company? 

A Yes, sir. 

Q And he held that job since 1954? 

A Yes, until January 1957. 


TRIAL EXAMINER: 
Wait a minute. Read the question and answer. 


(Record read.) 


Q (By Mr. Whittaker) Who are the members of your 
present negotiating committee? 


MR. CRYSTAL: 
You mean this past year? 


MR. WHITTAKER: 
I was going to say right today. 
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MR. CRYSTAL: 
Well, you just got through one. 
The contract men? 
You have a present contract committee? 
Yes, sir. 
Who are they? 
Mr. Vestal, H. C. Boyd, and W. C. Mann. 
Do you have a contract committee each year or just 
on the years you negotiate contracts? 

A Well, we have sometimes the same committee will 
act for [274] three or four years, until they decide to change 
them or something. 

Q When you took over as Business Agent in 1954 who 
were on the Contract Committee? 

A There was W. W. Waite and H. C. Boyd — I can’t 
remember the other one. 


Q Maybe we can think of it later. 


TRIAL EXAMINER: 

Can we find out what a contract committee is, please, sir? 

Q (By Mr. Whittaker) Is the contract committee de- 
fined in your Constitution and By-Laws? 

A. I don’t know exactly how it’s worded in there. 

Q_ Is it in there? 

A I thought a contract committee is a man that the local 
sends to Galveston or where they have the meeting at to 
make a contract. 


MR. CRYSTAL: 
Call it Negotiating Committee, don’t then? 


THE WITNESS: 
The Negotiating Committee. 


TRIAL EXAMINER: 

That is what I wanted to know. I didn’t know whether 
it is the Negotiating Committee or a committee that polices 
the agreement, or just what it was. 


THE WITNESS: 

IJ remember the other man now. 

Q (By Mr. Whittaker) I don’t believe it’s in there, but 
will you take time to see if you can locate it. I think I 
looked for it once before. 


[275] Can you recall who the name of the other man on 
the contract committee for 1954 was? 

A C. C. Steiner. 

Q Now, we searched the Constitution and By-Laws, and 
we didn’t find any mention of a contract, of a negotiating 
committee or contract committee. Will you tell us how this 
committee is selected? 

A Well, it’s — this committee is nominated and elected 
like any other officer in the organization. 

Q_ It’s not an appointed committee then? 

A It is not an appointed committee. 

Q And at the time they are elected, are they elected for 
a definite length of time, or what, or until replaced or what? 

A Until replaced. To the best of my recollection, the 
last two committees was — the last committee was on three 
or four years. 

Q Now, do they help negotiate the contract? 

A Yes, sir. 


MR. CRYSTAL: 
Well, you just got through one. 
The contract men? 
You have a present contract committee? 
Yes, sir. 
Who are they? 
Mr. Vestal, H. C. Boyd, and W. C. Mann. 
Do you have a contract committee each year or just 
on the years you negotiate contracts? 

A Well, we have sometimes the same committee will 
act for [274] three or four years, until they decide to change 
them or something. 

Q When you took over as Business Agent in 1954 who 
were on the Contract Committee? 

A There was W. W. Waite and H. C. Boyd — I can’t 
remember the other one. 


Q Maybe we can think of it later. 


TRIAL EXAMINER: 

Can we find out what a contract committee is, please, sir? 

Q (By Mr. Whittaker) Is the contract committee de- 
fined in your Constitution and By-Laws? 

A I don’t know exactly how it’s worded in there. 

Q Is it in there? 

A LI thought a contract committee is a man that the local 
sends to Galveston or where they have the meeting at to 
make a contract. 


MR. CRYSTAL: 
Call it Negotiating Committee, don’t then? 


THE WITNESS: 
The Negotiating Committee. 


TRIAL EXAMINER: 

That is what I wanted to know. I didn’t know whether 
it is the Negotiating Committee or a committee that polices 
the agreement, or just what it was. 


THE WITNESS: 

I remember the other man now. 

Q (By Mr. Whittaker) I don’t believe it’s in there, but 
will you take time to see if you can locate it. I think I 
looked for it once before. 


[275] Can you recall who the name of the other man on 
the contract committee for 1954 was? 

A C. C. Steiner. 

Q Now, we searched the Constitution and By-Laws, and 
we didn’t find any mention of a contract, of a negotiating 
committee or contract committee. Will you tell us how this 
committee is selected? 

A Well, it’s — this committee is nominated and elected 
like any other officer in the organization. 

Q_ It’s not an appointed committee then? 

A It is not an appointed committee. 

Q And at the time they are elected, are they elected for 
a definite length of time, or what, or until replaced or what? 

A Until replaced. To the best of my recollection, the 
last two committees was — the last committee was on three 
or four years. 

Q Now, do they help negotiate the contract? 

A Yes, sir. 
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£276] Q (By Mr. Whittaker) Now, in 1955 who was on 
this contract committee? 

A Well, I think the three men I give you the names of 
them that was on there in 1954 was still on the committee 
in 1955. 

Q And who was on there for the year 1956? 

A Well, they were on it, it seems like — to the best of 
my recollection, Mr. Boyd, Mr. Waite, and Mr. Steiner 
served until December 1956. 


* * 


Q ... How does a newcomer get to work in the Port 
of Houston as a clerk or a checker or time keeper out of 
Local 1351. 


MR. CRYSTAL: 
I would like to know what you mean by “newcomer.” 


MR. WHITTAKER: 
Somebody who is new to Local 1351, say, [277] came in 
from Mobile or, say, Mobile, Alabama. 


MR. CRYSTAL: 
You mean now or how they did it back there in 1954? 


MR. WHITTAKER: 
Now. 


MR. CRYSTAL: 
I object to it about now. 


TRIAL EXAMINER: 

Overruled. 

Answer the question. 

A Well, we have this application form, and most of the 
men are sent down there by some friend of theirs that is 
working on the waterfront. They come in and ask for .a 
job and tell me some friend of theirs sent them down there. 
I give them one of the applications to fill out. They fill that 
application out — 

Q (By Mr. Whittaker) Is this friend a member of Local 
1351 or member of some other local? 

A Most of the time he is a member of 1351, or some other 
local, or maybe it’s somebody that I know down there, 
somebody that I know in the cafe or some place like that. 

Q Now, looking at General Counsel’s Exhibit No. 13, is 
this the application you were referring to? ' 

A Yes, sir. 

Q And after he fills that out, what does he do with h it, 
does he give it back to you? : 

A Turns it back to me. 

Q Then what takes place, do you tell him to do anything 
[278] before you are willing to send him out? 

A Well, I look it over, and I put it where the other 
officers of the local can look it over; and I ask him if he 
doesn’t have experience in checking, clerking, and keeping 
time, I ask him will he go on the waterfront and work on 
his own time until he learns something about this work. 
And if he says he will, well, he goes out for several days. 
Maybe I put his name on the list and they call up for a 
man, I call his name out. Sometimes they choose him and 
sometimes they don’t. 
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Q Well now, when he goes out to work on his own time, 
do you tell him to look up a clerk or checker that is out on 
the job and, “He will give you some pointers”? 

A Yes, sir. I tell him to go to a certain dock, look up 
a certain man or men, and introduce himself and tell him 
what he is down there for; and they in general help him. 

Q Will they give him some form to let him fill out like 
they are filling out theirs? 

A They might. 

Q In other words, it’s sort of like on-the-job training 
in industry, but it’s generally without pay, is that right? 

A It’s without pay. 

Q And then you say after three or four days he comes 
back to the hall? 

A Yes. 

Q After three or four days of experience, I guess? 
£279] A That’s right. 

Q And at present, where do you keep a record of his 
name? 

A After he comes back, say, three or four days, getting 
experience on the job, then I put his name on the back of 
this tablet. 

Q You are referring there to General Counsel’s Exhibit 
21. What you mean, of course, is the current tablet that you 
are using? 

A That’s right, sure. 

Q And now, back in 1954 how were you doing when 
someone new came in? 

A Well, the best I remember, they would bring in an 
application; they would make out an application. 

Q Do you have that form? 

A No. They would make out one just on a letterhead. 
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Q Whose letterhead? 

A Well, no particular one, just — I mean make out an 
application for a job on a piece of paper. 

Q Would they sign anything else? 

A They would ask for employment and sign their name, 
and give some particulars about themselves, what they have 
been doing, and so forth, and why they were seeking em- 
ployment. 

Q Did you explain to them that they would have to pay 
this five per cent of their wages as a percentage fee? 

A Yes, sir. 

[280] Q Asa percentage? 

A Yes, sir. 

Q Did they sign anything agreeing to pay it in? 

A Well, I don’t remember at that particular time wheth- 
er they signed anything or not. That was understood when 
they went to work, when they come after the checks they 
would have their money, figure it up themselves what the 
percentage would be and pay it. 

Q Well, while you were there as business agent, has 
there ever been an occasion where a member or non-member 
has not paid their percentage whatever it was at the time? 

A There have been a number of occasions when a man 
might not have the money at that particular time. He may 
bring it back two or three days later, and some of them 
never did bring it back, as far as that is concerned. 

Q Did they ever work out of the hall again? 

A Yes. 

Q Whoare they? 

A Well. I don’t know of any particular ones. 

Q Mr. Morrow, don’t you know that no one has worked 
out of that hall without paying their percentage since you 
have been business agent? 
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A Well, I don’t know. A man might, a small amount, 
25 or 30 cents, and not have it at the time, and maybe forget 
about paying it. 

[281] @Q Well, it would be something inconsequential 
then? 

A It wouldn’t be a big amount. 

Q It is your duty as business agent to collect it, isn’t it? 

A That’s right. If it’s not collected I make it good, my- 
self. 


TRIAL EXAMINER: 

Now, can we get back to answer the question, what it is 
and not what might be? 

Q (By Mr. Whittaker) The question is this, Mr. Morrow: 
Can you name any specific instance in which a man has 
worked out of the hall without paying his percentage? 

A Well, I will say no. 

Q I£it has happened, you have forgotten about it, is that 
correct? 

A Yes, sir. 

Q Now, is there any changes since 1954 when you first 
became business agent, and the present, in the way a new 
man starts working out of Local 1351 hall other than what 
you have told us? You have told us about the application 
that is signed at present. 

A That is the change I know of, filling out this applica- 
tion. 


TRIAL EXAMINER: 

Well, the answer to one of Mr. Whittaker’s questions was 
— you said after the man got in there and signed this he 
signed something else. What else is it [282] he signs? 
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THE WITNESS: 
Did I say sign something else? 


TRIAL EXAMINER: 

I thought you did. I thought you said after he interviewed 
— after he was interviewed he signed his name, but you 
didn’t say what to. 


THE WITNESS: 
I said I signed his name. 


TRIAL EXAMINER: 
Oh, you put it on a pad similar to General Counsel’s 
Exhibit 21? 


TRIAL EXAMINER: 

All right. Thank you. 

Q (By Mr. Whittaker) Now, what is the normal pro- 
cedure for extra men being ordered out of the hall — 


MR. WHITTAKER: 

Strike that just for a moment. 

Q (By Mr. Whittaker) Ordering a man out of the hall, 
what does that mean, Mr. Morrow? 

A That means that there is someone with Lykes Broth- 
ers, chief clerk, superintendent, Mr. Moran, may call and 
ask for so many checkers, for such and such a berth at such 
and such a time. 

Q Would this be in advance of the ship arriving? 

A Well, they are supposed to give us a two-hour notice. 
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Q Do some of them call in several days early and give 
you a couple days’ notice? 

A No, they don’t call in and give me an order. They 
might tell me they will need so many men on such and such 
a [283] date, but that is not an official order. 

Q Then if they do give you an informal advice or a little 
beforehand notice, it’s not official until they call you up 
and tell you definitely to have the men report at a definite 
pier? 

A That’s right. 

Q Is there any difference between a pier and a dock? 

A No, sir. 

Q And when these — what are the various ways in 
which men are ordered out of the hall? I believe you said 
once by name. 

A Well, a man will call and say he wants five men for 


Long Reach 8 at 7:00 o’clock in the morning, and he will 
call me the evening before for a 7:00 o’clock order for the 
next day. He will ask me who I have available — 

Q Before you go any further — 


MR. CRYSTAL: 
Let him finish his answer. 


MR. WHITTAKER: 

Iam coming right back to it. 

Q (By Mr. Whittaker) Is Long Reach the name of a 
dock or — 

A Yes. 

Q What would 8 mean? 

A The dock, dock, pier, berth is all the same. 

Q Go ahead. 
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A. And he will ask me who I have on the available list, 
[284] and I will call the names off this available list and he 
will select — 

Q This is the same as this extra work list? 

A. Yes. He will select the men he wants. 

Q Are there other ways that he may do it? 

A I don’t understand. 

Q Let’s put it this way. Do you ever get any orders 
today without naming the men? 

A No. They all ask me who I have on the board, ‘call 
the names. 

Q Well, do they say, “Send me Sam Jones and Johnny 
Smith and three others,” sometimes? 

A No. 

Q They don’t do that today, Mr. Morrow? 

A No, sir. They tell me, they will call the names out 
and say send me so and so. 

Q What about the Port Commission, when you get a 
call from them? 

A Well, sometimes the Port will call and he will ask 
for some men different places. 

Q Without naming them, is that right? 

A Sometimes, yes, sir. 

Q Well, in other words, some companies are more par- 
ticular than others, that is what it boils down to, doesn’t it? 

A Yes, sir. 

[285] Q And some of your men are better known to 
those companies or they have a higher degree of skill in the 
particular type of cargo that is being either loaded or un- 
loaded; is that correct? 

A That’s right. 

Q Now, in the Port of Houston, do all the companies 
that you do business with, steamship companies and the 
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ones that are named here, do they close their payroll at 
the same time? 

A Well, no. Some of them close the payroll on Saturday, 
midnight Saturday; some of them close it Monday and 
some were closing it up to, say, a month ago, on Tuesday. 
But they are trying to, I understand they are all trying to 
get together now and close it on a Monday, at 6:00 o’clock 
Monday morning. 

Q Well, back in 1954 were they all closing on a Tuesday? 

A Oh, no, sir. They were closing, like I say, Saturday, 
midnight Saturday, Mondays and Tuesday. And then some 
of the companies, why, closed the payroll when a man fin- 
ished the job. 

Q Now, going back to the subject I was on before this 
scratch pad, since you have been business agent is that the 
way you have always kept the men that operated on the 
available list? 

A No. When I first went in there we operated off of a 
blackboard. 
£286] Q And how was this blackboard arranged? First, 
where was it located in the hall? 

A Well, we had one blackboard located in the main 
room of the hall. We had another small blackboard lo- 
cated in the little office that I stayed in. 

Q What kind of names did you keep on these two black- 
boards? 

A Well, on the blackboard in the hall I had the names 
of all the non-members and the newest on one side of 
the board, and on the other side of the board I had the 
names of the newest non-members. 

Q Permit men? 

A Yes. 


43 


Q A member is sometimes called a button man, is that 
right? 

A Yes. 

Q And sometimes that is abbreviated to a button man? 

A Yes. 

Q What did you keep on the small blackboard inside 
of the office? 

A I kept the members’ names. 

Q And how did you handle assignments from these 
various boards at that time? 

A At that time I tried to rotate the men to the best of 
my — but I had, like I said, three categories of work, 
clerks, timekeepers, and checker. And I seen that I couldn’t 
rotate it to that account, because these timekeepers, these 
checkers [287] that could keep time and clerk, naturally 
were making more money and going out more than these 
other men. 

Q And at that time if they went out by name, there is 
ten or eleven cents differential that the company paid in 
wages; is that correct? 

A_ Yes, sir. 

Q Was that differential at some time more or less dis- 
continued? 

A Well, the differential wasn’t discontinued, but they 
discontinued just ordering men; they had to write to or- 
der men, and by name, whether they paid them the dif- 
ferential or not. 

Q But according to the contract on Page 3 of this 
printed-up form, Section 4, Subsection (c), differentials 
it says: “A differential payment of ten cents a man per. 
hour will be paid checkers, tally men, timekeepers and 
extra wharf clerks in lieu of pension —” 


MR. WHITTAKER: 
I withdraw that, Mr. Examiner. 


It’s on Page 1, Section 1, Subsection (b) in the middle 
of the section. 


Q (By Mr. Whittaker) I call your attention to Page 
1 of Section 1, Subparagraph (b): 

“The members of the Parties of the First Part shall have 
the right to employ members of the Party of the Second 
Part, calling them by name to be used as regular salar- 
ied wharf clerks, extra wharf clerks or timekeepers as pro- 
vided [288] in Paragraph 4.” 


My question is this: That doesn’t say anything in there 
about naming checkers, is that correct, that section or any 
other section of that contract? 


MR. CRYSTAL: 
Paragraph (b)? 


MR. WHITTAKER: 
And the whole contract, whether they have the right 
to name a checker. 


MR. CRYSTAL: 
Are you asking the witness a question? 


MR. WHITTAKER: 
Yes, sir. 


MR. CRYSTAL: 
The contract speaks for itself. 


TRIAL EXAMINER: 
Are you objecting? 


Q (ByMr. Whittaker) All right, sir. 


Under the contract, if a man was named prior to the 
discontinuance of the practice, he was considered to re- 
ceive the rate of a clerk or a timekeeper even though he 
did checking work? 

A Yes. 

Q Is that correct? 

A That’s right. 

Q And now that practice isn’t being followed, is that 
right? 

A No, sir. 


* 


[289] Q (By Mr. Whittaker) Do you recall when you 
posted a notice at your union hall in settlement of CB- 
90? 

A When I posted the notice? 

Q_ Yes, sir. 

A Well, it was the first part of May, seems like May 
10 or 11, something like that. 

Q 1955? 
[290] A 1955. 
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Q Now, if — well, in relation to that date, when did 
‘you quit using the blackboard and start using the scratch 
pad, before or after? 

A Idon’t remember that. It’s in that affidavit I made, 
in one of those affidavits I made. 

Q Well, I was wondering, Mr. Morrow, if this isn’t the 
first scratch pad you made. 

A No, I don’t think so. I had several before that. 


MR. CRYSTAL: 
July 5. 
Q (By Mr. Whittaker) Of 1955, is that correct? 
A Ihada scratch pad before that. 


= * 2 


[291] Q Well now, directing your attention to the 
Charge in 39-CB-90, filed on November 17, 1954, to that 
date were you using the scratch pad on that date or were 
you using the blackboard? 

A 1954? 

Q Yes, sir. 

A Using the blackboard in 1954. 

Q Sometime between the end of 1954 and before June 
1, 1955 you made that change? 

A Yes, sir. 


TRIAL EXAMINER: 
When you get to a good breaking place for the week end, 
let me know. 


MR. WHITTAKER: 
Yes, sir. 
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Q (By Mr. Whittaker) What was the occasion for 
making [292] this change, what were your reasons? 
_ A My reasons was that every time a man called me on 
the telephone and told me that he was off, to put him on 
the board, I would have to get off my chair and walk thirty 
feet and write his name on this blackboard, and then walk 
pack to the office. 


And another reason was when I sent men out on the 
job, I would have to go over to this blackboard and erase 
their names on it, or erase a checkmark or something off. 
And it was just a little bit too much work when I could 
do it so much easier on the back of a pad. 

Q How did the names get on the blackboard, Mr. 
Morrow? 

A Well, if a man reported off from work and he walked 
in the hall, he put his own name on the board. And if he 
called me by phone, I would have to put it on there. 

Q And on this scratch pad, did you do all the writing 
or most of the time, that is? 

A I done all the writing, when they reported off, I 
picked up the pad and put their name down; or if their 
name was already on the list when they went on the job, 
I made a check mark by the name; and if they came back 
off that job, if their name was already there, I would 
erase that check mark. 


(-T he document heretofore 
marked General Counsel’s Ex- 
hibit No. 27 for identification was 
received in evidence.) 
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TRIAL EXAMINER: 

Can you gentlemen agree that the document identified 
as General Counsel’s Exhibit 27 has been made effect- 
[302] ive and was made effective as of approximately 
February 14, 1957? 


MR. CRYSTAL: 


TRIAL EXAMINER: 
Thank you, gentlemen. 


MR. WHITTAKER: 

I will stipulate. 

Q (By Mr. Whittaker) Well, your contract speaks of 
wharf clerks. In this supplement what term covers a 
wharf clerk? 


As you can see, wharf clerk is also referred in GC-11. 
What term are you using in this new document, GC-27, to 
cover wharf clerks? 

A They speak of a wharf clerk in there and they speak 
of a clerk here (indicating). I don’t think it’s any differ- 
ence, just a different way of calling a wharf clerk or what- 
ever you might want to call him. 

Q Well, has sometimes a wharf clerk been used to 
designate the chief clerk, where a company has several 
clerks? 

A We call them all clerks, and they use that term — 
they may use that term, wharf clerk or monthly clerk or 
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salaried clerk or something like that, but it all boils down 
to the same thing. They are clerks. 
Q Yes, sir. 


* 


[3031 @Q Mr. Morrow, in the port of Houston is it the 
custom that when you speak of a stevedore you are speak- 
ing of a company rather than an individual who does long- 
shoring work? 

A Astevedore? 

Q Yes, sir. 

A Wespeak of a stevedore as a company. 

Q Yes. 

And the man who carries or helps, to see that it is car- 
ried, the cargo, he is called a longshoreman, is that right? 

A Yes, sir, that is what we call him. 

Q Now, in referring to other ILA locals on General 
Counsel’s Exhibit 19, the last page there, members of other 
ILA locals, there’s 1330. What kind of a local is that? 
[304] A 1330 isa wharehouse local. 

Q And what do they normally do? 

A They load cars, load trucks, unload cars, unload 
trucks, segregate cargo on the dock. 

Is that a white local? 

1330 is a white local, yes, sir. 

Yes, sir. What is local 1273? 

1273 is what we call a deep sea white local. 

And what do they normally do? 

Well, they load the ship, discharge the ship. 

Now, there are corresponding locals that are colored 
members only that you have in the port of Houston. One 
that cover 1330 would be what? 
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A 1331. 

Q And the one that would cover or correspond to 1273 
would be what? 

A 872. 

Q And they do just about the same thing, is that right? 

A Yes, sir. 

Q Did you ever use any checkers from either Local 1331 
or 872? 

A No, sir. 


* = * 


£305] Q (By Mr. Whittaker) How are the members 
of Local 1351 paid for their work? 

A They are paid by check from the different compan- 
ies they have worked for, and these checks are sent to the 


hall, the union hall, or we send after them. 

Well, now, do you go after them, yourself? 

No, sir, I don’t. 

Well, have you ever gone after some checks? 

Oh, I have, yes, sir. 

Yes, sir. 

[have gone after them. 

Well, what determines whether you go after the 
checks or whether the company sends the checks down 
to the hall. 


TRIAL EXAMINER: 
When you are using “you” there do you mean the wit- 
ness personally or local 1351? 


MR. WHITTAKER: 
Well, modify it to include anyone from the hall. 


TRIAL EXAMINER: 

All right. 

A Pea tae dog coo pecicies aac a pact 
we get them earlier in the day. 

Q (By Mr. Whittaker) Who normally does that? 

A Well, no certain one. Just anyone in the hall that 
is not working at the time. 

[306] Q Would you tell him to go get them? 

A I wouldn’t tell him. I would ask him did he want 
to go up there and get them. : 

Q Isee. 

A So he could get his money, and they rola teered to 
go up there and get them. 

Q Sure. 

A And sometimes the business agent for 1330 brings 
them down when he goes after his checks. I mean: his 
member’s checks. He will bring them to his hall and I 
will go up there and get them, myself, or ask someone 
to go get them for me. They voluntarily go get them. 

Q How far is his hall from your place? ; 

A Ob, about half a mile. 

Q Well, now, where are these checks picked ior ‘Are 
they picked up at the Master Stevedores? 

A That’s right. 

Q Do you get them all through the Master Serves 
or just some of them? 

A Some of them through Master Stevedores, but Lykes 
Brothers, Biehl & Company, Tidemann & Dalton — Hansen 
& Tidemamn it is now, I believe, and TTT, their paymaster 
brings them over to the Master Stevedores’ office and we 
pick them checks up at their office. oo 

Q Icall your attention to Appendix A-here, the notice 
of [307] hearing, which is part of General Counsel’s Ex- 
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hibit 1-A. Will you refer to the section of the members 
of Master Stevedores Association of Texas? Does it in- 
clude all those members there at the bottom of the page? 

A Yes, sir. 

Q And for how long a time now has that been going 
on, this form of collecting the checks? 

A Well, it’s been going on, of course the Master Steve- 
dores I don’t remember, about a couple of years on them, 
since they have been making out checks as members of 
Master Stevedores, but the other checks, Lykes Brothers 
and different ones, when I first went in the office, they 
sent their checks down there. 


At that time they brought them down there about four 
o’clock in the afternoon on Friday. 

Q Down where, to the hall? 

A To the hail. 

Q To the hall? 

A Yes, sir, and other companies, why, some of them 
would send them down and some of them would, like Stra- 
chan, for instance, some of the men working for Strachan 
would go up there and pick them up. : 


£309] Q (By Mr. Whittaker) After the checks come to 
the hail, then, or however they get there, what since 1954, 
the first of ’54, let’s say, has been your procedure in giving 
the men their checks? 


MR. CRYSTAL: 
Mir. Examiner, I wish counsel would sort of confine 
himself to some particular dates in 1954. The question 
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at present is too general and they have been doing one 
thing in part of ’54 that they didn’t do in another part of 
54. 


MR. WHITTAKER: 
Well, since May 17. 


TRIAL EXAMINER: 
Well, he’s revised the question now. 


MR. WHITTAKER: 

Since May 1954. 

A Well, a man would come in there to pick up his check 
and I would hand him his check, check or checks, ever how 
many he had coming, and I would figure out the percent- 
age and tell him how [310] much it was, and he would pay 


the percentage, if he had it in his pocket. If he didn’t he 
would tell me he would bring it back later. 

Q (By Mr. Whittaker) Well, were some of the checks 
arranged so that the percentage appeared in a separate 
check from that of the rest of the wages? 

A Not at that time. 

Q Do you recall when they first started doing that? 

A Well, the Master Stevedores are the only ones to do 
that, and — 

Q Companies that paid through Master Stevedores? 

A The companies that paid through Master Stevedores 
had two checks, one for percentage and one for the in- 
dividual. 

Q Well, what is your best recollection when Master 
Stevedores started paying two checks? 
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A Oh, I know it was — I am sure it was through 1956. 
I don’t remember the date. 


* * 


' [311] Q Well, when a man goes to the MSAT to pick up 
| his checks does he sign anything up there for the checks? 
| A He signs a receipt for the amount of checks. There’s 
' 60 checks, 69 checks, 80 checks, he signs for that many 
checks. 

£312] Q Signs for the total rather than the total cash 
amount? 

A Yes, sir. 

Q And if they are brought to the hall by the company 
or when they were brought down, did someone at the hall 
have to sign for them? 

A Yes, sir, ever who received the checks signed for 
the amount of the checks. 

Q Have you signed for them? 

A Well, I have signed for them on a number of occas- 
ions, yes, sir. 

Q Well, would it be correct to say on most occasions 
whenever you were there you were the one that signed? 

A When they were brought down to the hall, yes, sir. 

Q Inother words, they were looking for you as the busi- 
ness agent, is that right? 

A That’s right. 

Q These checks issued by MSAT, what are they, A and 
B is that the numbers they use on them? 

A That’s right. 

Q Which one is the percentage? 

A Check A. 
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QA 

Now, does the man endorse that and then turn it over 
to you? 

A Yes, sir. 


[313] Q I believe last year there was a refund on percent- 
age. Let’s see, would that be last year? The year before, 
I believe, 1955. As I recall, it was six months preceding 
November 1, 1955. Is that correct? 

A Yes, sir. 


[316] Q (By Mr. Whittaker) Mr. Morrow, why did 


you refund six [317] months of the percentage during 
the year 1955? 

A Well, the membership voted to refund it. 

Q Was there a surplus? 

A Well, I don’t know whether you would call it a sur- 
plus or not. 

Q Well, did you just have that much money in your 
treasury and no use for it? 

A Well, we had that much money in the treasury to pay 
this back. ... 


£3201 Q (By Mr. Whittaker) Are you an officer of 
Avenue N Building Corporation? 
A Well, I think all officers of 1351 are officers — 
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MR. CRYSTAL: 
Just answer his question. He asked you if you were 
| an officer of Avenue N. If you are tell him you are and if 
you are not tell him you are not. 

A Yes. 

Q (By Mr. Whittaker) Then the next question, are 
all the officers of Local 1351 also officers of Avenue N 
Building Corporation? 

[321] A Yes, sir. 

Q What office do you hold in Avenue N Building Cor- 
poration? 

A I don’t know, sir, exactly. I hold the office of busi- 
ness agent in 1351, as you know. 

Q_ Yes, sir. 

A But I don’t know what title I hold in Avenue N. 

Q Are you a stockholder in Avenue N. Corporation? 

A Yes, sir. 


* 


[326] Q Now, did you get a check for a hundred dol- 
lars from the [327] Avenue N. Corporation? 


* * * s 


MR. CRYSTAL: 
Members of what? Stockholders of Avenue N? 


[328] THE WITNESS: 
Stockholders of Avenue N, yes, sir. 


* = * 


o7 


[329] Q In going to another matter, Mr. Morrow, on 
Friday you testified as to monthly men and to forty hour 
guarantee a week men and to regular men. 


Can yeu say for the year 1956 how many of your mem- 
bers were employed as monthly men? 

A Well, at one time in 1956 we had thirty-four men 
employed as monthly men. 

Q Were they all members? Is there anything you can 
look at that would help you? 
[330] A Icould look ina book. 


* * * 


A What is the question exactly, sir? 
Q Well, we changed it to 1955, of the monthly men 


how many [331] were there and how many of them were 
members? 

A Well, in the first part, in January 1955, there was 27 
men working on a monthly salary, and some of them men 
were members and some were non-members in January 
1955. 


In December 1955 there were 28 men working on a reg- 
ular salary, and to the best of my knowledge all them men 
belonged to the union in 1956. 
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[354] HERRICK VESTAL 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 


DIRECT EXAMINATION 


Q (By Mr. Whittaker) 


[355] Q And presently whom are you employed by? 

A ILA Local 1351. 

Q_ And in what capacity? 

A President. 

Q Now, as President are you an Assistant Business 
Agent or are you just President? 

A You want the duties I perform, is that what you 
would like? 

Q If that would be easier, yes, sir. 

A Well, every other week end I act as Business Agent, 
on Saturday and Sunday. Primarily I cover the docks daily 
and tend to any other business that the union may see fit 
for me to handle. 

Q How long have you been devoting full time to Lo- 
cal 1351? 

A. Since the first of the year. 

Q And before that who were you employed by? 

A Rice, Kerr & Company. 


* * 
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Q (By Mr. Whittaker) And for how long did you ~ 
work for them? 
A Approximately two and a half years. 
Q In what capacity? 
A Asclerk. 
Q Were you a monthly man? 
A Yes, sir 
£3561] Q Were you the only monthly clerk they had? 
A When I started. Later on we added an additional 
monthly man. 
Q And what was his name? 
A T.J. Martin. 


Q Are you a member of Local 1351? 


A Yes, sir. 
Q How long have you been a member? 
[£357] A Oh,I would say five or six years. 
Q And prior to that had you been a member of any 
other ILA Local? 
No, sir. 
Have you held any office in the Lpcale 
Several different offices. 
What was the first office you held? 
The first one was Recording Secretary. 
And when was that? 
It was approximately five years ago. 
And how long did you hold that office? 
I think for one or two terms. 
And then what office did you hold? 
Of Vice-President. 


POPOPOPOPOD 
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d how long did you hold that office? 
One year. 
And after that what office did you hold? 
President. 
And how long have you been President? 
Well, this is my second year. 
Well, did you pay your percentage to the Local from 
this check that you received there at the dock office? 
A Yes, sir, I did. 
Q How did you go about paying your percentage? 
A Mostly I paid mine by check. Occasionally by cash. 
"You [£358] asked for percentage, you are speaking of? 
Q Yes. Did you go by the hall or did you just mail it 
in? 
A Well, usually — well, the latter part I mailed it in. 
Q Now, have you worked for any other company on the 
‘waterfront other than Kerr, Rice, Kerr & Company? 
A Well, I worked for practically every company on 
the waterfront at one time or another. 
Q What type of operation does Rice, Kerr & Company 
engage in? 
A They are steamship agents. 
Q Andagents for some steamship lines? 
A Foreign lines, several different companies, foreign. 


* * + * 


Q Now, they do their own stevedoring or do they 
have someone else do it? 

A No, sir, the other clerk was doing stevedoring. 

Q Did they have any particular stevedoring line that 
they most often used? 
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A Usually it was Suderman, Atlantic & Gulf. 


* * * = 


[359] Q (By Mr. Whittaker) Before Mr. T. J. Martin 
came to work there what were your duties? 

Receiving cargo. 

Now, where did this cargo come from? 

From drayage and unload cars. 

Anything else? 

Well, not offhand. Some of it would come from the 
terminal berth, out of storage, we would call it, from one 
section of the warehouse to the dockside. 


TRIAL EXAMINER: 
You can talk louder than that, can’t you? 


Q (By Mr. Whittaker) And what other duties did you 
have, Mr. Vestal? 

A Well, after I received the cargo and the ship was in 
to be [£360] loaded, well, then I passed out the cargo on 
either cargo being handled out or cargo being discharged, 
and at times the delivery of the cargo that was discharged 
to the dock, delivery to trucks and so forth. 

Q Well, in this connection did you have the need for 
any checkers or other clerks? 

A Occasionally, yes, sir. 

Q How did you secure their services? 
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A Through Local 1351, the Business Agent. 

Q Well, didn’t you do the ordering? 

A Yes, sir, I did. 

Q Well, tell us in just so many words how you go 
about ordering clerks and checkers. 

A Well, if I needed a clerk or a checker, well, I would 
call the Business Agent and ask him what men were avail- 
able, and then he would read the names off to me, and I 
would select the men for whatever duty I needed them 
for. 

Q And in this connection were there sometimes when 
you didn’t recognize some of the names? 

A A few times, yes, sir. 

Q Would you ask any questions about them? 

A Then I would question the Business Agent as to 
possibly the age of a man, and who he had worked for be- 
fore, what companies, if any, and if — ask him any reports 
as to the type of work he had been doing, if he had checked 
steel, been down in the hatches, [361] or if he had had 
any experience at all working along with anyone, receiv- 
ing or anything. 

Q Well, since you ordered them by name did you pay 
them the clerk’s wage? 

A Idid in some instances. 

Q What would be determinative? 

A Well, it would be an occasion, I think, like I men- 
tioned in my report, where at one time I would use the 
same man on several occasions, and he performed a good 
job, and I paid the man the ten cents, which was not com- 
pulsory. Other times if I used a man maybe for the first 
time or I wasn’t too satisfied with his work, had to spend 
too much time with him, I did not pay him. 
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TRIAL EXAMINER: 
Could I ask a question right there, please, sir? 


MR. WHITTAKER: 
Yes, sir. 


TRIAL EXAMINER: 
Who determined whether you needed one checker or 
more than one checker? Did you do that originally? 


THE WITNESS: 
Yes, sir, I did. 


TRIAL EXAMINER: 
Then you called, got the numbers that you needed? 


THE WITNESS: 
Yes, sir. 


[3651 Q Now, what authority do you have over any 
of these men that are sent to you from Local 1351? 

A Well, how do you mean? 

Q Well, can you fire them or knock them off or excuse 
them to get off to go some place? 

A Well, if I had a clerk, we'll say Schreiber, for in- 
stance, and to the extent I had borrowed the man, and for 
some reason his work was not competent, I had the author- 
ity to send him in. 

Q Back to the hall? 

[366] A Send him to the hall or dismiss him. 
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Q And then if the job was over who was the one that 
told them, even if it were in the middle of the day, to take 
off? 

A Well, if the job was finished at noon and they were 
working with me, I would send them in, told them that was 


I believe — do you know R. F. Byrne? 

Yes, sir. 

Did you have an occasion to discharge him? 

Yes, sir. 

Who is Mr. Byrne? 

Well, he is a member of our Local. 

And what was the occasion for discharging him? 

Well, the occasion I discharged him was for, I would 
say, getting into some intoxicants and I didn’t figure that 
he was capable of handling the job in the afternoon so I 
turned him loose. 


[369] TRIAL EXAMINER: 
Well, were you President of 1351 in 1955? I understood 
you were President in 56. 


THE WITNESS: 
No, I was Vice-President then. 


MR. WHITTAKER: 
Vice-President. 


THE WITNESS: 
I was Chairman then and Vice-President. 


= * * * 
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[375] Q Who keeps the time on the clerks and checkers 
that you use? 

A You mean what — 
[376] Q Excuse me, while you were with Rice, Kerr. 

A Rice, Kerr? 

Q Rice, Kerr, please. 

A Idid. 

Q You didn’t have any regular timekeeper? 

A No. Now, I correct that in this respect: 


There were occasions when we had another clerk hired, 
he would keep the time and turn it over to me or make out 
a slip and we sent the slip to the office. There was no 
regular timekeeper, though. 

Q And the office would make up the checks? 

A Yes, sir. 

Q And after they were made up at the office where 
would the check go, do you remember? 

A The checks were sent to the dock office. 

Q Is that your office? 

A Yes, sir. 

Q And after you got them what would you do? 

A I would usually make a list of them and take the 
checks by the Business Agent or if a man was working in 
the afternoons there I would give him his check. 

Q You mean if he was working on the wharf there? 

A Yes. 

Q Did you list also the amounts of the checks? 

A The net amount. 
£377] Q Did you give Mr. Morrow a copy of that list? 

A Yes, sir. 

Q Was that list for you or for Mr. Morrow? 
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Q And then if the job was over who was the one that 
told them, even if it were in the middle of the day, to take 
off? 

A Well, if the job was finished at noon and they were 
working with me, I would send them in, told them that was 


I believe — do you know R. F. Byrne? 

Yes, sir. 

Did you have an occasion to discharge him? 

Yes, sir. 

Who is Mr. Byrne? 

Well, he is a member of our Local. 

And what was the occasion for discharging him? 

Well, the occasion I discharged him was for, I would 
say, getting into some intoxicants and I didn’t figure that 
he was capable of handling the job in the afternoon so I 
turned him loose. 


£369] TRIAL EXAMINER: 
Well, were you President of 1351 in 1955? I understood 
you were President in ’56. 


THE WITNESS: 
No, I was Vice-President then. 


MR. WHITTAKER: 
Vice-President. 


THE WITNESS: 
I was Chairman then and Vice-President. 


* = * = 
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£375] Q Who keeps the time on the clerks and checkers 
that you use? 
A You mean what — 
[376] Q Excuse me, while you were with Rice, Kerr. 
Rice, Kerr? 
Rice, Kerr, please. 
I did. 
You didn’t have any regular timekeeper? 
No. Now, I correct that in this respect: 


There were occasions when we had another clerk hired, 
he would keep the time and turn it over to me or make out 
a slip and we sent the slip to the office. There was no 
regular timekeeper, though. 

Q And the office would make up the checks? 

A Yes, sir. 

Q And after they were made up at the office where 
would the check go, do you remember? 

A The checks were sent to the dock office. 

Q Is that your office? 

A Yes, sir. 

Q And after you got them what would you do? 

A I would usually make a list of them and take the 
checks by the Business Agent or if a man was working in 
the afternoons there I would give him his check. 

Q You mean if he was working on the wharf there? 

A Yes. 

Q Did you list also the amounts of the checks? 

A The net amount. 

[3771 Q Did you give Mr. Morrow a copy of that list? 

A Yes, sir. 

Q_ Was that list for you or for Mr. Morrow? 
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A Well, I just made one list and attached it to the checks 

and turned it over to the Business Agent. 

Q Isee. So then he would know of anybody who owed 

him a percentage that way? 

A He would know what the man’s net amount was. 

Q I show you part of General Counsel’s Exhibit 5-A, 
‘which purports to be a notice signed by T. M. Bennett, 
‘and Ralph Massey, and ask you if you remember when that 

was posted out on the waterfront, or at the union hall? 

A LI remember something similar to this being posted. 

It could have been identical. 
Q Well, after that notice went up did you change in 
‘any way your method of hiring extra clerks and checkers, 
Mr. Vestal? 
A Not that I know of. 
Q Inother words, you continued to operate the same as 


you always had? 

A Yes, sir. Now, you are speaking of Rice, Kerr or the 
Local? 

Q Rice, Kerr, yes. 

A That’s right. 


£378] CROSS EXAMINATION 


* * * = 


Q (By Mr. Eikel) I say in ordering extra clerks and 
' checkers did you get the names from the man you called, 
the dispatcher, I presume, you might call him, did he give 
you a list of names from which you could choose? 
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A He gave mea list of all the names that were available, 
I presume. 

Q Well, did this list of names vary from time to time, 
each time you called it was different from that before? 

A Yes, a lot of times when he called some of the names 
were not on the list the next time. ie 

Q Did you specifically ask for any particular men sige 
‘were not named at times? 

A I did on occasions like I mentioned before, where 
there was no one there that I thought was capable’ of 
clerking, then I [379] contacted, got permission or told the 
Business Agent I was going to contact the other compan- 
ies and try to get a qualified man. 

Q In other words, if the names of the men that were 
read off to you by the Business Agent didn’t contain the 
names of men whcm you thought qualified you then in- 
formed — you would try to look elsewhere for men, is 
that right? 

A I tried to get competent men for the job, yes, sir. ' 

Q Did you pay attention to their union membership 
or not calling for men? 

A You mean take preference over the union members? 
Or over non-union members? 

Q Yes, when you called. 

A No, I didn’t because it was according to the man, 
whether he was competent or not. In the case I cited 
there, Schreiber, I don’t believe he belonged to the union 
at the time I was trying to get him. 

Q Did you know whether these names given to you 
‘were members of the union or not? 

A. Yes, sir, I usually knew which men belonged and 
which men did not. 
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Q That was your personal knowledge, is that right? 
A That's right. 


[380] Q But the practice followed by you as long as 
you have been clerk for Rice, Kerr in getting extra men 
‘was to call the hall, and then a list of the men available 
to work was read out to you, and you told them which ones 
you wanted to work for you, is that right? 

A That's right. 


[381] Q I say your knowledge of their union member- 
ship, that you say you knew usually whether they were 
members or not, was gained by the fact that you were a 
member of the union and knew most of the members in 
the union, is that right? 

A Yes, sir, I did know which ones belonged. 

Q You never inquired which people’s names read out 
to you were members of the union when you called for 
them? 

A No, usually when I called I knew which men be- 
longed and which men did not belong. 


* = * 
[383] REDIRECT EXAMINATION 


Q (By Mr. Whittaker) 
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[384] Q Were you a member of the Negotiating Com- 
mittee or did you sit on negotiations as President? 
£385] A Thispast year, yes, sir. 

Q Do you kmow anything about this membership com- 
mittee? 

A About what? 

Q The membership committee, the committee that pass- 
es on members or investigates them. 

A Yes, sir. 

Q Whois it composed of? 

A I don’t remember all of the names right now, but 
there has been a committee appointed for this year. 

Q_ Did you do the appointing? 

A Yes, sir 

Q Who did you appoint as Chairman? 

A I believe the Chairman is Mr. W. C. Mann. 


* * * s 
£387] EXAMINATION 


Q (ByTrialExaminer) ... 


* * = 


[389] Q Is Rice, Kerr & Company, Incorporated and 
Thomas Rice & Company, Incorporated the same outfit? 
A They are the same. It’s been changed from Thomas 
Rice & Company to Rice, Kerr & Company. 
Q When you worked as the dock clerk it was known as 
Thomas Rice & Company, is that right? 


70 


A When I started and when I left it was changed to 
Rice, Kerr. 
Q Allright. 


Now, when did you cease working as the dock clerk for 
Rice, Kerr & Company? 

A. I believe it was the 31st of January of ’56. 

Q_ Since 1956? 

A Yes, sir. 


MR. EIKEL: 
31st of December? 


THE WITNESS: 
December, yes, sir. 
Q (By Trial Examiner) Did you work for Rice, Kerr 


& Company throughout 1956 as their dock clerk? 
[390] A Yes, sir. 


[3951 Q (By Mr. Whittaker) I hand you what has 
been marked for identification as General Counsel’s Ex- 
hibit 27, which purports — 


TRIAL EXAMINER: 
No, this ought to be 28. This (indicating) is 27. 


[396] MR. WHITTAKER: 

Let me change that. Did I put down 27 or 28? 

Q (By Mr. Whittaker) Now, this is a copy that was 
made up in our office. Have you seen anything similar 
to that around the union hall? 


71 


A Yes, sir, I have. 

Q When is the first time you saw one of those? 

A I believe it was last year, ’56. 

Q Was that somewhere around July of 56? 

A No,I believe it was — I believe it was much earlier 
than that, but I just don’t remember the exact date. 

Q Sometime before July 1956? 

A I believe so, yes, sir. 


£397] Q (By Mr. Whittaker) Are you familiar with 
this last paragraph there in that document, Mr. Vestal? 


* * * * 


[398] Q (By Mr. Whittaker) Can you answer now, Mr. 
Witness? 

A We have something possibly similar. Whether that 
is a copy of it or not .I wouldn’t know unless I compared 
it. 

Q (Reading) “This is to certify that I agree to work 
through, and do hereby authorize and designate the ILA 
Local Union 1351 as the bargaining agent for me, and I 
further agree to pay ILA Local 1351 three per cent of my 
net wages as compensation for services rendered to by this 
Local which I agree is a reasonable charge. I hereby as- 
sign and transfer to Local Union Number 1351 said per- 
centage of my wages.” 


Now, my question is this: 
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In your capacity as President and Vice-President and 
member of the Executive Board and presiding at the 
Local Unions, was this passed, this language passed on 
at any of these meetings? 

A I would say at one of the meetings or not — we 
agreed to make a form up for the record, not for mem- 
bership, and this may be jdentical to a form I was speak- 
ing of in 1956, this wording and all, but I notice here on 
file that you have a copy [399] probably that was before 
this was run off, and this one seems to be different; three 
different ones. It would have to be compared but it appears 
to be identical to the form that we have in our hall. 


= * * * 


£400] URBAN THOMAS MALANAPHY 


a witness called by and on behalf of General Counsel, be- 
ing first duly sworn, was examined and testified as follows: 


* * * s 


DIRECT EXAMINATION 


Q (By Mr. Whittaker) Who do you work for, Mr. 
Malanaphy? 
A Lykes Brothers Steamship Company. 
[401] Q How long have you worked for them? 
Be twelve years, I believe, this month. 
This month. What is your present position? 
Well, I am chief clerk. 
And how long have you held that job? 
Well, I think that’s three years in June. 
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Q As chief clerk do you have any clerks under you? 
A Yes, sir. 
Q How many? 


Well, first let’s say monthly clerks. 

A Monthly clerks at this time we only have two. 

Q And do you have any guaranteed 40-hour a week 
clerks? 

A 40 hours? 

Q Yes, sir. 

A Yes, sir, we do. 

Q Howmany? 

A Let’s see, we have got — golly, I have got to run 
through that a second. 


I believe it’s nine. I believe that’s correct. 


* * * * 


[4021 Q At present are you working any extra clerks? 
No, not any extra clerks. 

Any extra checkers? 

Yes, sir. 

About how many? 

I believe about ten today. 

What type of business is Lykes engaged in? 
Steamship business. 

Do they act as agents for other steamship companies? 
Yes, sir. 

Do they have their own steamships? 

Yes, sir. 

Do they do their own stevedoring? 


OPOPOPOPOP-OD 
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A. No, sir, the Southern Stevedoring Company does all 
Lykes Brothers’ work. 

Q_ Is it connected with Lykes in any way, 2 subsidiary 
or £403] something? 

A Well, I suppose they are. 


* * 


£405] Q Do you, that is, Lykes Brothers, both load and 
unload ships? 

A Yes, sir. 

Q You receive and deliver cargo, too? 

A Yes, sir. 

Q And these clerks and checkers you described, that is 
what they do? 

A_ Yes, sir. 

Q_ Isthat done under your supervision? 

A Yes, sir. 

Q Now, when you want to get an extra clerk or extra 
checker, how do you go about gettingone? 
£4061] A Well, if it’s for the next day we call before 7:00 
o’clock to the Business Agent. 

Q Whois “we”? 

A Well, I say we. The Lykes Brothers. I do. 

Q You do. 

Now, if you wanted to put a clerk on as a guaranteed 40- 
hour a week clerk, who would make that decision? 

A. Well, between Jack Moran and myself. 

Q Well, tell us how you actually decide those matters. 

A Well, the way we do it is if we get a man, happen to 
have a man down working on one of the ships or deliver- 
ing or receiving cargo, and we decide we would like to have 
him as a 40-hour a week man, why, we just don’t ever re- 
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lease him, that is, he goes back, he’s ordered back every day 
until he’s told not to come. 

Q Whoorders him back? 

A Well, I do. 

Q. Well, in this 40-hour guarantee, I am a little troubled 
by that expression, do you tell him that you are going to 
guarantee him 40 hours? 

A Yes, sir. 

Q Does Mr. Moran tell him or do you? 

A Well, I usually do. Mr. Moran and I talk it over and 
I usually tell him. 

Q And when you have a man of that type you don’t 
call down to the hall, then, every day, do you? 

[407] A No, sir. 


TRIAL EXAMINER: 


Let’s identify who Mr. Moran is, please, 


MR. WHITTAKER: 

Yes. 

Q (By Mr. Whittaker) Mr. Joe Moran, who is he, 
please? 

A He is the head man of the dock for Lykes Brothers 
as far as the clerks are concerned, clerks and checkers. 

Q Does he have a title of wharf superintendent? 

A Yes, sir, I believe he does. 

Q. Aschief clerk what are your duties? 

A Well, in the first place I get all the ships lined up, 
when they are going to work, who is going to work them. 
If it’s inbound cargo, steel or pipe or anything on that or- 
der, I go through the manifests and plan, compare those, 
see where they match up, order the cars. 

Q Order the railroad cars? 
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A Order the railroad cars to be brought in the next 
day, and the number that will be used, the total number 
we expect to use on the whole shipment. Appoint the man 
that’s going to be in charge and hire or call the hall and 
get, if we don’t have enough of our own people available 
there, we call the hall and get the other extra men that 
we need to work the ship. 

Q When you put a clerk in charge of loading or unload- 
ing a ship do you call him a ship’s clerk or any special 
title? 

A No, we don’t. We don’t have any special type title. 

Q Just clerk? 

[408] A Just clerk. 

Q And what authority does he have over those people 
who are assisting the checkers? 

A Well, he is supposed to place them wherever he 
wants them, either in the hold or on the dock or sometimes 
if we have two men to a hatch, which we usually do, we 
send them both in the hold, depending on the kind of car- 
go, and he’s supposed to check with them and see that they 
know which cargo goes in what car or which truck, the 
amount of pieces, and steel, of course, is marked by paint 
numbers. That’s supposedly his. He’s supposed to see 
that a man does his work efficiently. He is the man that 
js held responsible for the cargo either in or out of the 
ship. 

Q Well, if he doesn’t like the work the checkers are 
doing under him, what does he do about that? 

A Well, if there’s some reason he don’t like them, we 
have got a man over there that’s doing the work, as soon 
as possible we take him off of that job, maybe put another 
man in his place, or we put him on one of the shortest 
hatches where we can get rid of him quickest or maybe 
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even exchange a man that’s better and take him off if he 
happens to be on a big hatch. 

Q When you say shortest hatches, is that one that’s 
about to finish up? 

A That’s one that will finish up the soonest, yes. 

Q Now, you have used the word “we”. 

Would he be the one to bring this to your attention? 
[409] <A _ Yes, sir. 

Q_ And what would he say to you? 

A Well, he would tell me what was wrong, what the 
man was doing, wasn’t doing, and I would tell him to go 
ahead and handle it just like he wanted to. I try not to 
interfere much with the fellows that’s working the ship. 
They are right on the job. I am not out there. I am in 
the office. He’s out there where the work is going on, 
and I feel he knows more about it than I do. 


Q Could he call up the hall and tell Mr. Morrow to send 
out another checker? 
A He could if he wanted to. .. 


Q And he could knock the man off? 

A Yes, sir. 

Q What procedure do you follow when you ee 
Mr. C. B. Morrow for ordering men? 

A Well, I usually start off, we need so many men at 
such and such a dock at such and such a time, and I take 
it he is writing that down. When I get through with that 
he says all right, and I say, “What have you got?” 


He starts through the list and reads off. If I want six or 
eight men, he might read sometimes fifteen or eighteen 
before when he gets through, I stop and pick them out. 
Other times he might read off men that, the first four or 
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five I might — might have been working for us and done 
good work and we would like to [410] have them back. 


* * * s 


Q Now, I believe you know Mr. Schreiber who is a 
clerk? 

A Yes, sir. 

Q Do you recall an occasion where Mr. Vestal tele- 
phoned in regard to your releasing, whether you could re- 
lease Mr. Schreiber to Rice, Kerr? 

A No, I don’t recall any special time but oftentimes I 
know [411] that he has done it, and many of the other 
people have done it. Some man that they figured that could 
do their work for them better than anybody that was avail- 
able, then I always let them go if it’s possible, and get a 
man in his place. 

Q Is that sort of a Common practice? 

A Well, it doesn’t happen where I have had to do that 
with other people, but I would say it would be a common 
practice, yes, sir. 

Q Well, on such occasions do you first get Mr. Mor- 
row’s O. K. or what? 

A Well, I think like if that has happened with Mr. 
Vestal he would probably call C. B. and ask him if that 
would be all right, if he would make that deal with me. 
I think that’s probably the way that would be worked. 

Q Now, who keeps the time on the clerks and check- 
ers? 

A Well, the clerk that is working the ship turns in all 
the time for himself and the people that he has working un- 
der him. 
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Q How many ships do you work at a time or can you 
work at a time? 

A Well, we had ten the other day. That’s too many, 
but we had them and didn’t work them. 

Q You say you weren’t working all ten of them? 

A Yes, sir. I wasn’t but I was in charge of all ten of 
them. We had other people working them. 

Q And there would be on a day like that some ten 
clerks would [412] turn in the time for ten different situa- 
tions? 

A Yes, each ten, and maybe there could be more be- 
cause we might have an inbound and an outbound clerk 
on the same ship. 

Q Now, when this time is turned in where does it go? 

A They call it in to a boy that we have got down there, 
and by the way we pay him checker’s pay, that keeps the 
time of all the clerks and checkers; that is, well, all the 
clerks and checkers, even the monthly men. 

Q And does he prepare certain sheets of paper? 

A No, he makes out time tickets for each man on each 
individual ship. 

Q And do you O. K. that? 

A Well, I don’t ordinarily. Mr. Moran ordinarily does 
that. I do it when he’s not there. 

Q After they are O. K.’d where do these particular tick- 
ets go? 

A We send them up to the Lykes Brothers office in the 
Cotton Exchange. 

Q Is that where they prepare the checks? 

A That is where all the clerks’ and checkers’ checks are 
made, yes, sir. 

Q And after they are prepared up there what happens 
to them? 
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A Well, then they mail the checks and a list of the 
amounts, the gross, all the take-offs and the net, and mail 
that, the checks and a sheet of that, down to the Business 
Agent in the hall and mail us a copy. 
£413] Q Well, what about the monthly men, do their 
checks go to the hall? 

A No, the monthly men come direct to the office. 

Q Do you know how Mr. Morrow receives word as to 
the amounts of the monthly checks? 

A Yes, sir. The way he receives mine, I am sure the 
others are probably done the same way, I tear off the two 
stubs, write him a check and send them over to him. There’s 
one stub on each check. We get an overtime check and 
a monthly draw. We get an overtime check twice a month 
and a monthly check twice a month, and we pay ours on 
the 15th and the Ist. 


* 


[414] Q Are youa member of Local 1351? 
A Yes, sir. 
Q How long have you been a member? 
A I think since 1936. 
Q Have you held any office in the Local? 
[415] A I was on the Executive Board a time or two, 
I believe. 
Do you remember when this was? 
That I was on the Executive Board? 
Yes, sir. 
I was on last year. 
And have you been on any other years? 
Yes, I was on maybe two or three years ago. I just 
don’t remember which year it was. 


Q_ Either ’55 or ’54? 

A I think ’54, I believe. 

Q Well, as a member of the Executive Board what did 
you do? 

A Well, we used to have Executive Board meetings be- 
fore the regular meeting the second Wednesday of the 
month, and we would just talk over the affairs of the Lo- 
cal, the things that had happened, things we hoped would 
happen. That would last half or three-quarters of an hour 
before the meeting. 

Q Have you ever been on the Membership Commit- 
tee? 

A Ibelieve I was year before last. 

Q Be 1954? 

A No, ’55. 

Q 755. 

Were you just a member or were you the Chairman? 

A Iwas just a member. 

Q How did you handle applications or letters for 
membership? 

A Well, we went through — I remember we went 
through the [416] letters pretty carefully. There was 
quite a group on that Membership Committee. And I would 
talk about the people that we thought could do good work 
for Lykes, maybe the people that I thought were good 
people to do our work didn’t suit some of the other people 
that were in charge of hiring the people. Is all we could 
do is recommend — well, with me, I recommended the 
people that I thought was the most capable of doing the 
kind of work that we had to do down there. 

Q Then would the Membership Committee vote on these 
recommendations before taking it to the general member- 
ship? 
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A. I believe that we brought the recommendations to the 
Local. I think maybe at that time we brought, oh, an aw- 
ful big bunch of names in there, as I remember. Like 
I say, one of them would suit me and wouldn’t suit some- 
body else. We all seemed to be in favor of taking people 
in the Local, wanting to get new members. 

Q Well, how many votes does it take to get in the 
Local? 

A Well, I don’t know. The way we took them in last 
year it seemed like we would take in the high twenty or 
twenty-five people on the list. 

Q How would they get high on the list, Mr. Malanaphy? 

A. Well, from the number of — I mean we put all the 
names, maybe 50 or 75 names, on a list, and then group, 
the group vote for the high 25 in votes, and the high 25, 
maybe, would come in the Local. 


[4171 Q if you had 75 on the list how many votes 
would each member have? 

A Well, that would depend on how many people were 
at the meeting. 

Q Yes, sir. 


But of each person attending the meeting — 

A He could vote one, if we decided to take in ten men, 
he could have one vote for each man, each of ten men. 

Q Well, who would decide that you were only going 
to take in ten at the meeting? 

A Well, somebody get up and make a motion that we 
take in so many members. Some other fellow might say, 
“Well, that’s too many, let’s cut it down to fifteen,” or 
something like that. Whichever carried we would take in 
that many. 
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[418] Q Have you ever hired a clerk or checker EXEE 
through Local 1351? 

A No. 

Q Well, if a man wanted to become a clerk or checker 
and work on the waterfront for Lykes Brothers how wens 
he go about getting the job? 

A Well, we have that happen very often. They come 
over and talk to us over at Long Reach 5 and say they 
would like to go down on the dock. 

Q_ By “us” is that you or Mr. Moran? 

A Sir? 

Q_Isthat you or Mr. Moran? 

A That is usually me because Mr. Moran doesn’t _ 
long to the Local. 

Q Isee. 

A Of course they do sometimes talk to him, too. And 


we tell them to go over and get his name on the board 
and as quick as we had a place we could use him, well, 
we would call him by name and get him over there and get 
him some work. 


£419] Q Well, would you call Mr. Morrow and tell him 
you were sending this man over? 

A Lhave done that. I have told him a certain man,.so 
and so, was coming over to see him, and like to have him 
talk to him. 

Q Would you sort of give him a character reference? 

A Well, I think that wasn’t really necessary. I don’t 
know that I have done that because I believe that he would 
understand that I wouldn’t send anybody over there that 
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I wasn’t fairly sure of that would be a fairly good man 
for us. 

Q Isee. 

If he didn’t make the list over there would you hire him? 

A Sir? 

Q Isaid if he didn’t make the list over at the hall would 
you hire him? 

A No, I never have. 


* * 


CROSS EXAMINATION 


* * * * 


£421] Q (By Mr. Crystal) How many clerks are you 


working right now? 

A You mean today? 

Q Yes. 

A Well, I think there’s nine that I mentioned awhile 
ago was the correct number. 

Q Is that the total number? 

A No, it’s not the total number. That’s — 

Q I understood you to say you had nine hourly clerks. 

A Nine 40-hours. We have two monthly men besides 
myself. 

Q That would be nine, two is eleven, and one is twelve? 

A. Yes, sir, and then we have the man in the office, not as 
a clerk or checker, he gets clerk’s pay, the man that handles 
the papers on the inbound department, and then the time- 
keeper I mentioned a moment ago. 
[422] Q How many of that group are non-union? 
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A Well, let’s see, four, I believe it is. 
Q That includes you? 
A Four out of that group are non-union. 


* * * * 
[424] EXAMINATION 
Q (By Trial Examiner) ... 


* Ed * 


Q Do you have any extra board men working today? 

A Yes, sir. 

Q How did you get them? First of all, when did you get 
them? When did you call for them? 


A Well, let me see, I would have to stop and think 
about that. 


£4251 I think we have got two men over at City Dock 
1 that’s been working, I believe, a week ago Monday, a 
week ago today they started, or — 

Q Allright, let’s take those two men so I can get pro- 
cedure straight. 


After you determined you needed two extra men for 
that particular job, what did you do? 
I called the Business Agent. 
That would be Mr. Morrow? 
Yes, sir. 
And you talked to him? 
Yes, sir. 
You called him on the telephone? 
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A Yes, sir. 

Q And what did you tell him? 

A Told him I needed so many men over at such and 
such a place at such a time. 

Q_ All right. 

And what is the next thing that happened? 

A Well, he would get that down and I said “Who have 
you got?” And he would start off the list of names that 
he had of people, and I would pick out the people that we 
would be satisfied with until I got enough. 


* * * * 


[423] REDIRECT EXAMINATION 


Q (By Mr. Whittaker) Since those notices went up down 


there in 1955, around June or July and August, in regard 
to settlement of the previous charges, did you change in 
any respect your ways of hiring from Local 1351? 

A No, sir, I have never changed in any way, shape or 
manner. 


[436] HERRICK VESTAL 

recalled as a'witness by and on behalf of General Counsel, 
having been previously sworn, was examined and testified 
as follows: 
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DIRECT EXAMINATION 


Q (By Mr. Whittaker) Mr. Vestal, pursuant to my 
request you have there in your hand an application form 
that is used [437] in your Local 1351, which is marked 
General Counsel’s Exhibit for identification 28. 

A We have this form, yes, sir. 

Q Will you tell us now when the local first started us- 
ing that to the best of your memory? 

A The best I remember it was sometime during ’56, pos- 
sibly the earlier part. 

Q And who signed that or who would fill it out and 
sign it? 

A Everyone that belongs to the union or didn’t belong 
or new people, let’s say, that came by the union, would 
fill one out. 

Q Well, in other words, non-members also filled one 
out? 

A Yes, sir, everyone. 

Q Well, now, what about these people that worked out 
of Local 1330 and 1270? I believe that’s the right numbers. 
Did they fill them out? 

A Well, Iam sure that they have. 


* * * * 


£439] CROSS EXAMINATION 


Q (By Mr. Eikel) Everybody you say worked out of 
the hall filled one of those applications out, is that cor- 
rect, sir? 

A As far as I know. We are still in the process of 
possibly a few that haven’t, but we are still trying to see 
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that everyone that works through the hall either has filled 
one out or will fill one out. 


= * 


(The document heretofore 
marked General Counsel’s Ex- 
hibit No. 28 for identification was 
received in evidence.) 


* * * 
CHARLES CURTIS STEINER 
a witness called by and on behalf of the General Counsel, 


being first duly sworn, was examined and testified as fol- 
lows: 


DIRECT EXAMINATION 
(By Mr. Whittaker) Where do you live, Mr. Stein- 


g 


OPproOororporhO 


1319 Sulphur. 
In Houston? 
In Houston. 
And who do you work for? 
Strachan Shipping Company. 
And in what capacity? 
Chief clerk. 
And how long have you been chief clerk for Strachan 
Shipping Company? 
A Twelve years. 


* 
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[441] Q Are you a member of Local 1351? 

A Iam, yes. 

Q How long have you been a member? 

A. Oh, eight or ten years, something like that. I wouldn’t 
know exactly. Ten years, I guess. Yes, ten years. 

Q Well, were you a member as long as you have been 
chief clerk? 

A Ihave been, yes. 

Q Now, what type of business is Strachan Shipping 
Company engaged in? 

A They are agents for approximately seventeen foreign 
steamship lines, and stevedores for the same. 


* * * * 


[443] Q Who looks after the checkers? 

A We employ no checkers. Everybody I employ as a 
clerk, is paid a clerk’s wages. 

Q How long have you enjoyed that custom? 

A. Ever since I have been a chief clerk, ten years. They 
give me the privilege of calling whoever I want out of the 
hall by name. 

Q_ Yes, sir. 

A I pay the additional money. 

Q The clerk’s rate rather than the checker’s rate? 

A That’s right, rather than the checker’s rate. 

Q During the past six months about how many extra 
men have you had occasion to order out of the hall? 

A Ihave increased my staff to such an extent that at 
very few times do I ever have to go out of my own organi- 
zation to pick up anybody. I would say that the last six 
months [444] I haven’t employed more than a total of 
twenty-five. 
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Q What was your situation in 1955? 

A ’55 1 did have to go out quite often, and try to use 
the regular procedure in getting people out of Local 1351. 

Q And what is the regular procedure? 

A Call the hall and ask Mr. Morrow to call the roll and 
tell me who he had available, and from those available I 
selected the man of my choice to fill each job. 

Q Did you always wait for him to finish calling the 
roll? 

A No,I did not. When he called the name of a man 
who in my opinion was capable of taking care of the job 
that I had for him, I immediately employed that man. 
Well, do you know G. R. Vinson? 

I do. 

Did he work for you back in 1955? 

I don’t know to say for sure, I do not know. 

Or 1954? 

I think he worked for me in ’54, yes. 

Did you order him out of the hall by name? 

I did. 

What kind of work did you give him? 

The only work that Mr. Vinson has ever done for 
me has been segregating cargo and perhaps on a very few 
instances he may have delivered some cargo for me. 

Q Well, how was his work in segregating cargo? Was 
it [445] satisfactory? 

A It was, yes. 

Q Did you consider using him or would you consider 
using him today if you had cargo to be segregated, if you 
needed someone? 

A Lhad no fault to find with the man’s work. It was 
just that the work he was employed for at that time is not 
a part of our work at the present time. 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


Q_ Yes, sir. 

A At that time we were agents for Lloyd Brasillero, 
which handled a lot of coffee. The amount of coffee that 
we handle now is really of no consequence, and very, very 
few times have I ever had to go out of my own organization 
to take care of it. 

Q_ Yes, sir. 

Do you know Frank Linnenberg? 

A Ido. 

Q Has he worked for you? 

A He has. 

Q Do you recall the last time approximately when he 
worked for you? 

A I would say in ’54 or 55, early part of 55. I wouldn't 
be able to say exactly. 

Q_ Yes, sir. 

Did you order him out of the hall by name? 

A Oh, always every man I have ordered out of the hall 
1 [446] have ordered by name. 

Q Do you recall what kind of work you had him do for 
you? 

A Thad him working on inbound cargo and making de- 
liveries of inbound cargo. At various times he’s worked 
down in the hold of the ship taking exceptions on automo- 
biles, and that and general checking work is what he’s 
done, and some clerical work on delivery. 

Q You say you have worked him in the hold? 

A Thave, yes, but that’s been sometime ago. Mr. Linn- 
enberg never did want to work in the hold. He went down 
there in a case of extreme necessity. He did not want to 
work in the hold. 

Q Now, in connection with your duties in regard to 
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inbound cargo before this job was split up back in 1954 and 
°55, what did you do? 

A Lhired the labor to take care of it, that is, I hired 
the clerical staff, and assigned the work to the various 
people, and then after the work was done went over their 
papers to see that it was done correctly. And I kept a 
duplicate record of everything that he did in order to make 
a complete record of the manifest before those papers 
were sent on to our main office. 

Q Youkept a complete record of what? 

A Of all the deliveries that were made so that when all 
the cargo was delivered from the dock, all of the neces- 
sary [447] papers to accompany those deliveries were in 
my hand, audited by me, and then in turn sent to the main 
office. 

Q Did you keep the time of the clerks? 

A Atthat time I did, yes. 

Q And did you approve that time so they could be 
paid? 

A Idid. 

Q Now, when a ship was coming in did you get an ad- 
vance manifest or cargo plan? 

A That’s correct. 

Q Was that the basis upon which you determined how 
many people you would need? 

A. That in conjunction with the cargo plan of the ship 
determining how many hatches of cargo was distributed, 
the type of cargo, which in turn determined the number 
of people you had to use. 

Q And who made the decision as to how many? 

A Idid. 
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Q Now, as for outbound cargo is it much the same 
procedure? 
A Imreverse, yes. 


* 


[452] Q Now, getting back to the approval of the pay- 
roll, after you approve the time what happens to the time 
tickets or whatever you call them? 

A The time tickets are O. K.’d by me and then sent to 
our office, 601 Cotton Exchange Building, for auditing and 
payment. 

Q_ Are their checks made up there? 

A They were at that time. They are not now. They are 
made by oh, this outfit — 

Q Master Stevedores? 


A Made by — IBM does the work and all checks are 
signed by Master Stevedores. 

Q When did you start using Master Stevedores? 

A Well, I have no control over that. You will have 
to talk to the downtown office on that. My procedure is 
exactly the same as it always has been. 


[453] I take the ticket and approve it and send it up to 
them. Now, what time they started I do not know. 

Q Well, where do you pick up your check? 

A My check is sent down to me from Strachan Shipping 
Company. It’s signed by Strachan. It’s not a Master 
Stevedores’ check. My check is not. 

Q Well, what about Mr. Hardy’s check? 

A Hardy’s check is the same as mine. 

Q And the 40-hour guarantee checks, the 40-hour guar- 
antee clerks’ checks? 
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A Forty-hour guarantee clerks are paid through IBM. 

Q How do you remit your percentage to Local 1351? 

A Just the same way as they all do. There’s two checks 
involved. They are both made out to me and I — no, not on 
mine. Mine is a cash proposition entirely. I just made a 

i e there. I get one check, of which this is the stub 
gto 


It tells the gross earnings and this is the way my percent- 
age was made up for the last payment right there (indicat- 
ing). 

Q Yes, sir. 

And do you keep this stub or do you send it on to Mr. 

Morrow? 

' A No, that stub is kept in my possession. I show him 
the stub. 
[454] Q Yes. 

A In order that he can verify the amount of money 
that I made. 

Q Yes, sir. 

Do you send him a check? 

A No. 

Q You pay cash? 

A I pay cash. 

Q Doyou go by the union hall very often? 

A About every meeting, and between pay day and 
eight days after pay day I go by there. I do stop in there 
frequently just to pass the time of day. I don’t have too 
much business over there. I do most of it over the tele- 
phone. 

Q Are you at present an officer of Local 1351? 

A No, not this year. I was relieved January 1 this 
year. I have been in the past. 
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Q What offices have you held in the Local? 

A The only office I have ever held is as a member of 
the Executive Board and also I have served on several con- 
tract committees. 

Q How long were you a member of the Executive 
Board? 

A Oh, I would say six or eight years. Six years, I guess. 

Q And how far back have you been a member of the 
Contract Committee or Negotiating Committee? 

A Oh, about the same time. 

[455] Q Are you at present a member of the Negotiat- 
ing Committee? 

A Iam not. 

Q Have you been on the Membership Committee? 

A Ihave not. 

Q Well, as a member of the Executive Board have you 
had occasions to meet with the steamship agencies? 

A At various times, yes. 


* * 


[457] Q (By Mr. Whittaker) All right, let me ask you 
this: 


For what reason would the Executive Board meet with a 
steamship company? 

A Well, to my knowledge at no time has the complete 
Executive Board ever met with a steamship company. Cer- 
tain members of the Executive Board have gone down and 
talked over controversial issues with the steamship com- 
panies or with the Maritime Association for the better- 
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ment of both parties. Now, you mentioned the Isthmian 
business — 


[459] Q Wasitin the spring of ’56? 

A IknowI went to a meeting with Isthmian at one time 
but as far as even telling the year it is, I think it was last 
year, yes, but as far as being specific, I can’t, but I do know 
that I went to a meeting with Isthmian Steamship Com- 
pany. Whether it’s that meeting that you are referring to or 
not, I can’t possibly identify it. I don’t know. 

Q Well, what was the issue involved in this meeting? 

A The issue that was involved was we were not satis- 
fied, that is, the local, was not satisfied with the type of 
a job that we were able to perform for Isthmian Steam- 


| ship Company with the number of people that Isthmian 
Steamship Company asked us to employ. 


In other words, we were ashamed of the jobs we were 
putting out, and we figured that the only way that we could 
do the job that was satisfactory was if Isthmian would em- 
ploy more help to do the job. 


[460] Q (By Mr. Whittaker) And did Isthmian agree 
to later on employ more people? 

A I wouldn’t say. I don’t know. I have heard that 
they did but as far as having any actual knowledge of it 
I don’t know. 

Q Well, did you hear that down at the Union hall? 
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MR. CRYSTAL: 

We are going to object to any hearsay testimony. 

Q (By Mr. Whittaker) Was that at the union hall 
where you gained that knowledge? 


TRIAL EXAMINER: 
Wait a minute. What about his objection, what he heard? 


MR. WHITTAKER: 

I am asking him now where he heard it. It’s union busi- 
ness. If it came from the president of the union that is 
first-hand information, the same as a business is en- 
titled to relate matters as an exception to the hearsay rule. 
It applies to the internal affairs of the union. 


TRIAL EXAMINER: 

Go ahead and answer where you heard it. 

A There on the waterfront, around in the vicinity where 
I work. Possibly from the people that I work with or possi- 
bly I heard it from Mr. Morrow or somebody else. I don’t 
know. 


* * * * 


[4661 Q Now, calling your attention to the posting of 
notices on the waterfront at the union hall, beginning some- 
time in, I believe, around June of 1955, do you recall that? 

A. Yes, I posted three notices. 

Q Well, after those notices were posted did you change 
your way of hiring and selecting your men? 

A Lhave never changed my way of hiring and select- 
ing my men. I use the same as I used ten years ago. I 
have never changed. 
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Q Well, did you change any of your operations after the 
notices were posted? 
[467] A Ididn’t change any. 
Q Inselecting the 40-hour guaranteed man who makes 
the decision? 
' A Forty-hour a week guaranteed man? 
Q_ Yes, sir. 
A Ido. 
Q Captain Scully doesn’t participate? 
A No. 


MR. DOWD: 

Your Honor, I object to this as repetitious. I believe the 
witness testified previously that he does all of that, all 
the hiring. 


TRIAL EXAMINER: 
The record may stand. 
Q (By Mr. Whittaker) In regard to this monthly clerk, 
| Mr. Hardy, did you participate in his hiring? 
A Idid. I hired him and recommended he be put on a 
monthly salary. 
And who had to approve the recommendation? 
Mr. Lewis Homburg. 
He is the president of Strachan? 
He is the local manager of Strachan. 
Local manager. 


Did you receive a refund from the Avenue N Corpora- 
' tion about November of 19 — I don’t say refund, just say 
you received some money from Avenue N Corporation 

' about November of 1955 —’56. Excuse me. 
| £468] A Well, let’s see, I received a refund on some 
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dues. I did receive a refund of some kind. ° T don’t ktow 
— but I did get some money, yes. Be 

Q Was it a hundred dollars? ; 

A I think it was, I am not sure, but I think it was, yes. 

Q Well, did you participate as a member or as an df- 
ficer in deciding that you as well as others should get’a 
hundred dollars? 

A I participated as a member. 

Q As a member of Local 1351 or as a member of Ave- 
nue N Building Corporation? 

A Avenue N. 

Q Doyou own stock in Avenue N? 

A Idid. 

Q Doyounot own any now? 

A If 1 remember rightly all of the stock of Avene N 
is owned by 1351. 


[472] CROSS EXAMINATION 


Q (By Mr. Crystal) Mr. Steiner, I believe ‘you 
testified that Mr. Linnenberg worked in the bold: a dong 
time ago for you at one time? 

A That’s right, previous to 1954 or ‘possibly: carly in 
1954. 

Q And you did work Mr. Vinson in ’55 and you alto 
‘worked him in ’54? 

A Yes, segregating coffee at the time we had a ange 
coffee business. 

Q Yes, sir. 
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Now, did you ever refuse to hire Vinson or Linnenberg 
because of their membership or non-membership in the 
union? 

A I never have refused to hire them for any reason 
outside of possibly in my own opinion they were not capa- 
dle of handling the job that I had to do at a specific time. 


* * * * 


[474] Q Now, what about ’56, how many hourly men 
did you have in ’56? 
[475] A My total staff was increased to sixteen. 
Sixteen hourly men in ’56. 
No, the total staff. 
Qh, the total staff. 
Was increased to sixteen. 
How many of those were hourly men? 
Of which two of those were monthly. 
That leaves fourteen hourly, right? 
Right. 
Fourteen hourly and two monthly in ’56. 

Of those fourteen how many are union and how many 
are non-union? 

A. Let’s see, I would say eight union and six non-union. 

Q There's eight union and six non? 

A No, sir, I would like to say of those that I had non- 
anion in '55 became union members in ’55. I have the 
same men that I had — the same men that were non-union 
in ’55 were union men in 56. 

Q Isee. 


Now, these two monthly men in 56, are they both union? 
A They are. That’s myself and Hardy. 
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Q Now, what about this year? 
A This year? It’s about the same as it was last year. 


* * * * 


£482] EXAMINATION 


Q (By Trial Examiner) Mr. Steiner, a little while ago 
if I understood you correctly you said that occasionally you 
borrow people from neighboring concerns, such as Lykes 
Brothers, for short periods of time. 

A That's right, yes, sir. 

Q Now, for the moment set that kind of a person aside; 
those are the ones my next series of questions will be di- 
rected to. 


During 1954 did the people that you hired all come 
through the union hiring hall or did some of them come 
from other places? 

[4831] A Every person that I hired I hired through 1351. 

Q That is true in ’55 and ’56? 

A And’57. 

Q And up through’57, is that right? 

A That’s right. 

Q So that all the people you had during those years, 
whether they were monthly or hourly, originally came 
through the hiring hall? 

A That’s right, except — 

Q Except for these occasional people you borrowed, of 
course. 

A Well, they were also members of the local or work- 
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ing through the local, and I actually hired them through 
the local with the local’s consent. 


= s 


[500] GEORGE FRANCIS WILLIAMS 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 


DIRECT EXAMINATION 


(By Mr. Whittaker) ... 


* * 


Who is your employer? 

Biehl & Company. 

What position do you hold with them? 
Chief clerk on the dock. 

And how long have you held that position? 
About eight years. 


rPOPOres& 


s 


Q Are you a member of Local 1351? 
[501] A Iam. 

Q How long have you been a member? 

A About ten years. 
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Q What is the nature of the business of Biehl & Com- 
pany? 

A They are steamship agents for various foreign lines 
and they supply the cargo and we load it on the ships, check 
it on the ships. 


* * * 


[502] Q Now, as chief clerk what are your duties in regard 
to loading or unloading ships? 

A I supervise the other clerks and look after general 
conditions on the dock for the steamship company. 

Q Do you order men from Local 1351? 

A Well, in that statement I made I said I always did but 
that isn’t right. I have had an assistant on the north side 
of the channel and an assistant on the south side of the 
channel, and under some conditions these men have to order 
checkers. 


[503] Q ... Well, who decides how many men you 
are going to have to work a ship? 

A Well, in most cases I do, but as I say, if I am not 
there they use their own judgment. 


* * * 


Q Well, whether you are ordering or your assistant on 
the north side or Mr. Andersen on the south side is ordering, 
are they always ordered from Local 1351? 

A Yes, sir. 
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Q Back in 1954 and ’55 did you order any checkers, Mr. 
Williams? 

A Yes. 

Q What was your procedure for ordering checkers? 

A We call the business agent at the hall and ask him 
' what men he had available and we select the ones we 
thought capable of doing the jobs that they were wanted 
for, men that we had used before very often because they 
were experienced and knew the type of work we had on 
our ships. 

Q I wasn’t talking about ordering clerks now. 

A No, checkers, too. 

Q_ Did you pay the clerk’s rate? 

A Yes, sir. 
£504] Q To the checkers? 

A Yes, sir. 

Q In 1954? 

A Yes, sir. 


[5051 A Well, I see they are doing the job and I go 
around and supervise them. 

Q Can you discharge them? 

A Yes, sir, if they don’t do their work right I can dis- 
charge them. 
[506] Q Is that true of checkers whenever you have 
checkers working for you? 

A Yes, sir. 

Q Do you keep the time on the clerks and checkers 
working for you? 

A No, sir, the timekeeper for the stevedoring company 
does that on the checkers. 
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Q Do you approve of the time? 

A Yes, the clerk in charge of the ship turns the time: 
in to the timekeeper. He just does the clerical work. 

Q And how does it come into your hands? 

A You mean the time? 

Q Yes, sir, uh-huh, the time tickets or whatever you 
call them. 

A Well, the timekeeper makes the tickets out and we 
check them over and they go into our office, to Biehl & 
Company’s office, and they make the checks out. It’s done 
just as a courtesy by the stevedore timekeeper. 

Q Yes. 

Do you approve of them, though? 

A Yes, sir. ; 


2 * * 


[507] Q Now, do you use the IBM services of MSAT? 

A No, not on the clerks and checkers. The steamship 
companies make out individual checks in the steamship com- 
panies’ office in the Cotton Exchange, and send them down 
to the hall where Mr. Morrow sees the men get them. 

Q Where do you get your check, sir? 

A They are mailed down to Long Reach for all the 
salaried employees of the company. 

Q And how do you pay your percentage to the local, to 
1351? 

A We go over to the hall to pay it. We have stubs we 
show the business agent. 

Q Do you ever send it in by check? 

A No, sir, we always pay in cash. At least I do. I don’t 
know what the other members do. 
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[512] THOMAS ELMER STARR 

awitness called by and on behalf of the General Counsel, 
[513] being first duly sworn, was examined and testified 
as follows: 


DIRECT EXAMINATION 


(By Mr. Whittaker) Where do you live, Mr. Starr? 
1106 Oak Meadows. 

And who do you work for? 

William Parr & Company. 

And what is your position with them? 

Clerk. 

Are you on a salary? 

Yes, sir. 


Q 
A 
Q 
A 
Q 
A 
Q 
A 


Q Are you a member of the Steamship Clerks and 
Checkers Union Local 1351? 

A Yes, sir. 

Q How long have you been a member? 

A. Since 1941. 


* * * * 


[5141 Q How do you pay your percentage payments? 
A At the — 
Q Union hall? 
A Union hall, yes, sir. 
Q Do you pay in cash or by check? 
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A Check. 

Q How often do you go to the hall and make that pay- 
ment? 
Twice a month. 
Is that twice a month? 
Yes. 
Now, what business is William Parr & Company in? , 
They are agents for foreign steamship lines, export 


A 
Q 
A 
Q 
A 
only. 
Q 
A 
Q 
A 
Q 
A 
Q 


Do they do stevedoring work? 
Yes, sir. 
Is that done through Texas Contracting Company? 
Texas Contracting Company. 
A subsidiary? 
Yes, sir. 
And do you have occasion to order extra clerks and 
[515] checkers and timekeepers? 
A Timekeepers, yes, sir. 
Q Do you order extra clerks on occasion? 
A Occasionally. 


e 


Q Now, when you ordered a timekeeper how did you 
order him? 

A By calling in the local and telling them — 

Q Who did you talk to? 

A Mr. Morrow, ask him for a timekeeper. He gave me 
who he had available. I picked out the one that I wanted or 
figured that had the best qualifications. 

Q_ And, now, what authority do you have over discharg- 
ing timekeepers? 
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A Well, I have never discharged one. I wouldn’t know. 
[516] I could if they were — 

' @ I guess you do let him know when his job is over, 
though? 

A. Oh, yes, when the ship is finished. 

Q Now, do you recall certain notices having been posted 
down on the waterfront back in June and July of 1955? 

A Lremember some papers but what was in them I have 
no idea. 

Q Well, did you change your operations in respect to 
calling clerks and checkers or timekeepers from what they 
were prior to that? 

A No, sir. 


* * * * 


Q Well, how does the time get up to the front office? 

A We mail it through the dock messenger service. 

Q And are the checks made up there? 

A. I don’t know. I believe that the timekeepers through 
TBM, but I am not sure. 

Q If it’s made through IBM that would be Master Steve- 
dores Association of Texas? 

A I suppose so. 

Q Did you receive a hundred dollars from Avenue N 
[5171 Corporation back sometime ‘around November of 
1956? 

A Yes, sir. 

Q Did you also receive a refund of some six months of 
percentage payments during about that same time? 


MR. CRYSTAL: 
From whom? Just a minute. 


TRIAL EXAMINER: 
From whom? 
Q (By Mr. Whittaker) From Local 1351. 
A Yes, sir. 


CROSS EXAMINATION 


Q (By Mr. Crystal) This money you are talking about 
receiving, you say you received a hundred dollars from 
Avenue N. Wasn’t that in November of 1955? 

A I suppose so. 

Q And did you get the percentage from 1351, that re- 
fund, about the same time? 

A Yes, sir. 


MR. WHITTAKER: 

Thank you. 

Q (ByMr. Crystal) Now, as I understand your testimony 
you order these men by name? 

A Yes, sir} 

Q_ In other words, Morrow called off the names of the 
men [518] that he had available for your particular job? 

A That’s right. 

Q And then you picked out the men you thought most 
experienced and most capable of doing your work? 

A That’s right. 


[522] EXAMINATION 


Q (By Trial Examiner) This refund that you got from 
' 1351, I think you called it a percentage refund, do you know 
who got that? 

A What do you mean who got that? 

Q Well, from your answer I take it there was a refund 

"made by Local 1351 of percentages that had been paid in by 
various people. Do you know whether everybody that paid 
in a percentage got the refund or only some of them? 

A Iam sure that everybody did. 

Q Everybody that had paid a percentage during what- 
ever period of time was covered got a refund of the per- 
centage that was paid in or a portion of it? 

A Yes, sir. 

Q Now, do you know what this hundred dollars that 
you got from the Avenue N Corporation represented? 

A I suppose it was a dividend or — 

Q Well, do you know? 

A No, I don’t exactly. 


* * 


[523] RECROSS EXAMINATION (Cont’d.) 


Q (By Mr. Crystal) This percentage refund was made 
to everybody that had paid percentages for a certain period, 
wasn’t it? 

A I believe so, yes, sir. 
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Q And the non-union men got the refund just as well 
as union men? 
A Yes, sir. 


[524] CHARLIE LEROY COLMER 
a witness called by and on behalf of General Counsel, being 
first duly sworn, was examined and testified as follows: 


= * * * 


DIRECT EXAMINATION 


Q (By Mr. Whittaker) ... 


Q Who do you work for? 

A States Marine-Isthmian Agency, formerly States Ma- 
rine of Delaware. They bought those Isthmian ships and 
transferred us over to this other payroll. 

Q Isee. 

And what position do you hold now? 

A Chief clerk. 

Q Is that the same position you formerly held under 
States Marine of Delaware? 

A_ Yes, sir. 

Q How long have you been chief clerk? 

A Well, I was the only man working for them for about 
five [525] years and then since then there’s three more 
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‘yegularly employed besides myself on a monthly salary, 
so I would say the last seven years. 


= = * 


Q Are you a member of the Clerks and Checkers Local 
1351? 

A Yes, sir. 

Q How long have you been a member of it? 

A I would say for the last, offhand, for about fifteen 
years. That is purely a guess. 

Q Yes, sir. 

Have you held any office? 

A No, sir. 

Q How do you pay your percentage? 

A Icarry astub of my earnings up there and I pay three 
per cent of the net. 

Q Where is up there? 

A Up to the Local, at the union headquarters. 


* * * * 


' [5261 Q I am sorry, I don’t understand the name of 
your new company. What is it? 

A States Marine-Isthmian Agency. 

Q_ States Marine-Isthmian Agency. 


Well, speaking of the old company, States Marine Cor- 
| poration, what sort of business was it engaged in? 

A Well, it’s the same business that they are engaged in 
now, steamship business. 
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The only thing is when they bought these Isthmian ships, 
I don’t know when it was, they just formed a new company 
and called it States Marine-Isthmian Agency. They might 
still be States Marine of Delaware, but they transferred at 
least their dock personnel over to States Marine-Isthmian 
Agency. 

Q_ Thank you. 
[527] Do you do stevedoring work for ships other than 
the Isthmian ships? 

A I don’t — I am not connected with the stevedore. 


That is a separate — 
Q Imean the company. 
A Ob, yeah, the same stevedore does the stevedoring. 
Q Who is the stevedore? 
A United Stevedoring Corporation. 
Q Is that any relation to the States Marine-Isthmian 


Agency? 

A Well, it’s States Marine-Isthmian Agency stevedore. 
In other words, I don’t think it’s a contract stevedore. I 
believe it’s just purely the own company’s stevedore. 


* * * * 


[528] Q Well, as chief clerk what have your duties been 
in regard to these ships? 

A Well, I receive the cargo, a lot of chief clerks don’t do 
anything but supervise, but I am what you call a working 
chief clerk. In other words, I still work, but then I have 
the responsibility of seeing that capable men are hired, 
if any are hired, extra, above the ones that’s regularly em- 
ployed. 
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And I receive the cargo on the dock and then when the 
‘ship comes in I give it out to the longshoremen for loading 
on the ship at the stevedore’s direction. 


In other words, the stevedore tells me where he wants 

a certain commodity and how much, and then it’s my duty 
"to give it to the longshoreman on the dock. 

Q Are there any other clerks on the payroll besides 


Q Are they monthly or — 

A Monthly. There was two and then we — I think 
November the 1st we hired another one. 

Q Now, do you supervise those three also? 

A Yes, sir. 

Q When extras are ordered, extra men are ordered from 
Local 1351, do you do the ordering or do they? 
[529] A Well, over on the other side there is a fellow 
by the name of Goka that handles some pineapple coming 
| off of the ships. Most of the time he does his own ordering 
for his checkers over there. 


TRIAL EXAMINER: 
Other side of what? 


THE WITNESS: 
On the north side of the ship channel. 


TRIAL EXAMINER: 

Thank you. 

Q (By Mr. Whittaker) Does he order in the same way 
you do on this side? 

A Yes, sir, as far as I know he does, yes, sir. 
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Q And when you order checkers what is the procedure 
you go through? 

A Well, I call C. B. and I will say, “C. B., I need a couple 
of checkers to work down in the hatch checking steel,” or, 
you know, checking boxes or whatever it might be. 


Anyhow, just some checkers down in the hatch. And he 
will, lots of times, will go down, list the names, and name 
off a bunch of men. 


I will say, “Well, OK., just —” He will name them off, 
and I will say “O.K., send me three” or whatever amount 
I need. 

Q Well, do you call them out by name or do you just 
let him — 

A No, I don’t call them by name. I just say “Send me 
three checkers that can work in a hatch,” or “one checker,” 
something like that, how many ever I need. 

Q And you pay them the checker’s rate, then? 

[530] A That’s right. 

Does Mr. Goka do the same thing on the north’ side? 

Yes, sir. : 

Do you get your timekeepers the same way? 

Order timekeepers by name. 

By name? 

Because I try to pick the timekeepers that’s familiar 
with that particular stevedore’s system. Each stevedore has 
a different system, and you always try to pick a man that 
has kept time for you before, so he will be more or less 
familiar with that stevedore’s system. 
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TRIAL EXAMINER: 
Excuse me, sir. A moment ago you referred to C. B. Were 
you talking about C. B. Morrow, the Business Agent? 


THE WITNESS: 
C. B. Morrow, yes, sir. 


[531] Q Now, do you recall when some NLRB notices 
were posted down around the docks and the union hall? 

A Yes, sir. 

Q Back in June of 1955 and a few months thereafter. 

Did you change your system of hiring employees after 
those notices were posted? 

A No, because I never did order by name. I understood 
that that was to, you know, that you couldn’t order by name. 

Q Unless you paid the clerk’s rate. 

A Well, I know at one time, I believe, that to order a 
checker by name you did pay him a differential, the clerk’s 
rate, but since, I believe, since those notices went out that 
has been discontinued, and I have never did order by name, 
anyhow, so I didn’t have any reason to change my — 

Q Isee. 

[532] How are the men from Local 1351 paid? 

A Well, the monthly — well, I can only say for myself, 
now, and the extra men that we might have. The stevedore 
pays the extra timekeepers and checkers, and then I imagine 
he bills the steamship company and is reimbursed. 


Now, I am paid personally out of New York by check 
twice a month, but any extra man is paid by the stevedore. 
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Q United Stevedoring Corporation, do you know wheth- 
er it uses that IBM system of MS — 

A They do use it. 

Q Master Stevedores Association of Texas. 

Back in sometime around in November 1955 did you re- 
ceive a hundred dollars from the Avenue N Building Cor- 
poration? 

A Yes, sir. 

Q At that time did you receive another check for per- 
centage payments paid into the Local six months prior to 
November 1, 1955? 

A Yes, sir. 


[539] EXAMINATION 


Q (By Trial Examiner) This hundred dollars you got 
from Avenue N, do you know what you got it for? 
A Asa stockholder. 
Q Do you know what the hundred dollars represents? 
A Dividends, payment of dividends from being a stock- 
holder in Avenue N Corporation. 
Q This percentage refund you got from Local 1351, 
do you know who received that refund? 
I understand everybody received it. 
Both union and non-union? 
Yes, sir. 
Everybody that paid a percentage fee, is that right? 
Yes, sir. 
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£540] REDIRECT EXAMINATION (Cont’d.) 


Q (By Mr. Whittaker) How did you get that hundred 
dollars? 


MR. CRYSTAL: 
Wait a minute. 
Q (By Mr. Whittaker) Inan envelope? 


MR. CRYSTAL: 
Just a minute. I don’t think it makes any difference how 
he got it. He admitted he got it, testified he got it. 


TRIAL EXAMINER: 

Well, I take it this is preliminary. I am going to hold 
your objection under advisement. 

Q (By Mr. Whiftaker) In an envelope, is that the 
‘way you received it? 

A No,I don’t believe I received it in an envelope. The 
best I remember I believe I received a check. 

Q Along with your percentage check? 

A Yes, sir. 


[542] TRIAL EXAMINER: 
Do you know what group of people received this hun- 
dred dollars from Avenue N? 


THE WITNESS: 

Just the members of Avenue N Corporation is all I know. 
Now, who all is members I don’t know. All I know is I 
‘was a member. 
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MR. CRYSTAL: 
You mean member or stockholder? 


THE WITNESS: 
I mean a stockholder. 


[543] WILLIAM A. KEITHER 

a witness called by and on behalf of General Counsel, be- 
ing first duly sworn, was examined and testified as fol- 
lows: 


DIRECT EXAMINATION 


(By Mr. Whittaker) 


Q Who do you work for? 

A Waterman Steamship Corporation. 

Q And how long have you worked for them? 

A Approximately eight years. 
[5441 Q What is your present position? 

A Wharf superintendent. 

Q How long have you been wharf superintendent? 

A Approximately eight years. 

Q Are you a member of the Clerks and Checkers Lo- 
cal 1351? 

A Yes, Iam. 

Q How long have you been a member? 
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Since 1944. 
Do you pay them a percentage of your wages? 
Yes, I do. 
How do you pay that? 
I pay it semi-monthly. That’s on the basis of which 
I get paid from the Waterman Corporation out of Mobile, 
Alabama. The checks are made from there. 
Q Yes, sir. 
Do you go by the hall or do you mail it in? 
A I go by the hall sometimes, and I mail it in. I have 
paid it by check for the past three or four years. 
Q Have you held any offices in the Local? 
A Never have. 


‘ 


Q Doyou attend meetings? 

[545] A Yes, I do occasionally. However, a lot of times 
we don’t have that many ships and it happens to be that 
there might be work going on the night that they have 
a meeting and as superintendent I handle the stowage 
and I can’t leave. 

Q What type of work does Waterman Steamship Cor- 
poration engage in? 

A Well, they load and discharge deep sea ships. 

Q Now, are they owners of ships? 

A Yes, they have a fleet of approximately — well, 
they did have about 69, but with their subsidiary, Pan- 
Atlantic Steamship Corporation, who I also handle their 
loading and discharging, I think they have about 39 or 
40 now. 

Q Do they act as agents for any other companies? 
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A One company, the Robin Line, and they have about 
two ships a year here in Houston to load grain. 

Q Does Waterman do its own stevedoring? 

A No, Southern Stevedoring and Contracting Company 
does our work. 

Q Well, are they a subsidiary of Waterman? 

A No, they are not. It’s a privately owned company 
by Mr. Benjamin Harris. 


* 


[5461 Q Do you on occasion have to order extra clerks 
and checkers, timekeepers? 

A I haven’t ordered a checker in six years, but I do 
order clerks every time I work a ship. 


In fact I don’t work ships. I serve as their superin- 
tendent and I hire a clerk to do the work and supervise 
him. 

Q And when you hire this clerk what is your procedure 
for hiring him? 

A Well, my procedure is to call up C. B. Morrow and 
ask him who he has got on his list that’s qualified and 
capable of clerking a ship because the type of ships that we 
have and the type of stowage that we have, well, every- 
body isn’t qualified to load one of them, and a lot of times, 
well, I have to do it, myself. I hire a man, however, and 
let him give the cargo to the ship, but I make the stowage 
plans and everything, myself. 

Q Isee. 


How much authority do you have over these clerks that 
you [547] hire? 
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Complete authority. 
If you don’t like them you send them back any time? 
What is that? 
I say if you don’t like their work you can send them 
back any time? 

A Correct. 


A 
Q 
A 
Q 


Q Well, now, when you get hold of Mr. Morrow about 
hiring these extra clerks, how does he handle it? 

A Well, to tell you the truth, I hire about fifteen clerks 
a year because all we have is about one ship a month. 
That is it. 


So I call up and usually I can always get a man, some- 
body, £548] and, like I say, I know who is qualified and 
who isn’t, that can do the type of work that I have because 
personally I have broken in a lot of men, myself, during 
the time, showed them how to be clerks, and a lot of times 
they are available, and I have them for that reason. 


* * * * 


[5491 Q Now, have you ever hired a clerk or check- 
er without going [550] to Local 1351? 

A No, sir. 

Q Howare your clerks and checkers paid? 

A How are they paid? 

Q The extra ones, yes, sir. 

A We pay them, Waterman Steamship Corporation 
pays them and I kept their time personally and turned them 
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or it into our District Manager who passed it on to the 
Accounting Department for payment. We paid it locally. 

Q_ Are they paid by check? 

A Yes. 

Q Andto whom are the checks delivered? 

A To the Local, and I got a receipt for every one that 
T have delivered to the Local. 

Q Mr. Morrow? 

A That’s right, from the Accounting Department. 


* * * * 


Q ... Then you personally make a trip down to the 
Local hall? 

A That is correct, me personally, I bring them over 
there. 


Q Now, do you recall certain notices having been post- 
ed on the waterfront? 
[551] A Yes, Ido. I have one in my office on 16 now. 

Q Have youstill got it? 

A Yes. And I also have one in my other office on 35 
that’s up there. 


TRIAL EXAMINER: 
Let’s make sure you are talking about the notices — 


THE WITNESS: 
The notices of the NLRB. 
Q (By Mr. Whittaker) Of the settlement agreement? 
A Yes, sir, on the settlement, yes, sir. 
Q Did you make any changes after those notices went 
up in your way of operating? 
A No, sir, I have never had an occasion to. 
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Q Did you receive around November 1955 a hundred 
dollars from Avenue N Corporation? 

A Yes, I did. 

Q Did you receive that in an envelope? 

A No, I didn’t. I received it right over Mr. Morrow’s 
desk. I just happened to be going in there. I think it was 
just around the time I went to pay some percentage, and 
it was there. In fact that and the percentage, I knew that 
we were going to be paid it, and I just picked up the checks. 


= * * * 


[552] WILLIAM W. WAITE 

a witness called by and on behalf of General Counsel, be- 
ing first duly sworn, was examined and testified as fol- 
lows: 


DIRECT EXAMINATION 


(By Mr. Whittaker) 


And who do you work for? 

E. S. Binnings, Steamship Agents. 
How long have you worked for them? 
Tam in my tenth year with them. 
What is your position? 

Chief wharf clerk. 
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Q And how long have you held that position? 
A Since I began with them. 


[553] Q Now, are you a member of the Clerks and 
Checkers Local 1351? 
Yes, sir. 
And how long have you been a member? 
Iam a charter member of it. 
And that was when, 1932? 
I think so, yes, sir. 
Have you been in the last four or five years an offic- 
f the Local? 
The last four or five, you say? 
Yes. 
Yes. 
What office did you hold? 
I held the Vice-Presidency of it. 
What years? 
Oh, I don’t recall the years to be exact. About three 
years ago, I think, was the last time I was in that office. 
Q Have you held any other offices? 
A Well, on various committees, but not any offices. I 
was on the Contracting Committee and some other com- 
mittees from time [554] to time. 


OPporop 


er 


° 


A 
Q 
A 
Q 
A 
Q 
A 


* * 


Do you pay a percentage to Local 1351? 
Yes, sir. 

How often do you pay that? 

Ipay it as I am paid, twice a month. 
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Q And how do you go about paying them? Do you 
pay it by mail, do you mail it or — 

A No, in person to the Business Agent. 

Q Doyou do that by check or cash? 

A Cash usually. 

Q Doyou attend meetings? 

A I try to whenever I can, yes. I haven’t been too 
regular in the last year on account of the amount of work 
' we have had and most of the times it would hit at night- 
' time, the meetings, and we are working at that time, and 
I can’t attend, but whenever I can I do. 


* * * 


[555] Q What type of business is E. S. Binnings? 
A Steamship agents. They have the agency for various 


Do they operate any of their own boats? 

No, sir. 

Do they do any stevedoring? 

No, sir. 

Who does your stevedoring? 

I am speaking of the Port of Houston. What they 
do other than this I don’t know. 


Q Yes, sir, I mean for my questions to be confined to 
the Port of Houston, too. 

A Allright, sir. 

Q Who does their stevedoring? 

A They have two stevedoring contracting companies. 
One is the Southern Stevedoring and Contracting Com- 
pany, and the other is the Atlantic & Gulf Stevedoring 
Company. 
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Q Are those independent stevedoring contractors or are 
they associated with E. S. Binnings? 

A As far as E. S. Binnings is concerned they are in- 
dependent, that is, as far as my knowledge. I don’t go 
into the personal matters. 


[556] @Q Now, do you ever have occasion to order extra 
clerks and checkers? 

A Yes, sir. 

Q What procedure do you follow when you order an 
extra clerk? 

A Finding out how many men and what type of work 
is on the vessel that I am beginning to work, I call up the 
Business Agent of Local 1351 and explain to him what type 
of work I have got, coming up, and ask for some men like 
that, the best that can qualify for those jobs. 

Q Now, do you ask for him to read you the list or what? 

A In many cases I ask for the men by name even before 
he starts the list, and then if those men, if the ones I am 
particularly interested in aren’t available, then I ask him 
to read the list, which he does. 

Q Now, before they started charging an extra ten or 
eleven [557] cents for naming them, did you always name 
the men you wanted to use as checkers? 

A Yes, sir, I have always tended to name my men. 

Q How are these extra clerks and checkers paid? 

A They are paid through the stevedore firm because 
our company doesn’t have — they report for only one em- 
ployee, and that is myself. Everything else is handled 
through the stevedoring company and are paid by the steve- 
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doring company upon request of our pay slips that I issue, 
myself, or Roy Shilk does, one of the two of us. 

Q Do you know whether they are members of Master 
Stevedores Association of Texas? 

A TIunderstand they are paid through that system, yes, 
sir. 

Q Yes. 

They use the IBM system? 

A Lunderstand they do, yes, sir. I have never drawn a 
check through that, myself, however, since it’s been estab- 
lished. 

Q Now, around November 1955 did you receive one 
hundred dollars from the Avenue N Building Corporation? 

A Yes, sir, I received a dividend check for a hundred 
dollars, yes, sir. 

Q And did you receive a refund of percentage for a 


period of about six months? 
A Yes, sir, I did. 


[558] S. D. GARDNER 

a witness called by and on behalf of General Counsel, be- 
ing first duly sworn, was examined and testified as fol- 
lows: 


[559] DIRECT EXAMINATION 


Q (By Mr. Whittaker) 


* * 


Se heed APES” Case ee see EE 
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Who do you work for? 

Texas Transport & Terminal. 

How long have you worked for them? 

I believe I am going on about six years now. 
What position do you hold with them? 

Iam known as chief clerk. 


rOPOreé 


* * 


Q Are you a member of Clerks and Checkers Local 
1351? 

A Yes, sir. 

Q How long have you been a member? 

A Oh, I don’t know, I would say roughly seven to 
eight, possibly eight years. 


Q Do you pay your percentage to the Local? 
[560] A Yes, sir. 
How often do you do that? 
Twice monthly. 
Do you do that in person or by mail? 
In person. 
Do you use check or cash? 
Cash, usually cash. 
Do you attend the monthly meetings? 
Well, I attend some. I don’t attend all. 
Now, what type of business is Texas Transport & 
Terminal Company engaged in? 
A Well, that’s — they are agents for various lines, 
steamship agents. 
Q_ Dothey do any stevedoring work? 


OProOpHPporodb 
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A Through their Texports, Texports Stevedoring. 

Q Is that a company owned by Texas Transport & 
Terminal? 

A Yes, sir, it’s owned by the Texas Transport & Term- 
inal. 

Q Are there any monthly clerks on the payroll of Tex- 
as Transport & Terminal other than yourself? 

A. At this time there are seven. 

Q That are monthly? 

A Ub-huh. 

Q Are there any that are 40-hour week guarantee, that 
are 40-hour a week guarantee? 

A Twoat this time. 

[561] Q Did you have anything to do in the hiring of 
the seven who are monthly? 

A Yes, sir. 

Q What did you have to do, what part did you play in 
that? 

A. Well, to recommend, first to see that they are quali- 
fied to work vessels, and to do practically any type of 
work that we have to do, and after we are satisfied that 
they are qualified and efficient, then we recommend them 
to our superior and to our uptown office. 

Q Who is “we” now? 

A Mr. Gibson, my superior. 

Q And yourself? 

A And myself. We agree on it. Then we recommend 
it to our office and they are hired on a monthly basis. 

Q What authority do you have over these other month- 
ly clerks? 

A Well, the same as we would over an extra clerk or 
anyone else that might be working under us. 

Q Whoorders men out of the hall of 1351? 


131 


A Ido that. 

Q What is your procedure for ordering extra men? 

A Well, we call Mr. Morrow, the Business Agent, usu- 
ally calling for our men by name, and after he’s read his 
list of who he has available, then we select the men then 
to the best of our ability to fill the job, the specific job that 
we have to fill. 

[562] Q Well, suppose the list is a little short and you 
are not acquainted with the qualifications of those on the 
list. 

A Sometimes we have that risk to run. We have oc- 
casionally, but then in that case we usually, if it’s a dang- 
erous job, request a young man or one that is physically 
able, along with his other abilities, that he might stay out 
of the way and that he might be able to get out of the way. 
Some of it is extremely dangerous. 

Q And that man you do not request by name? 

A Yes, we will still take him by name and we still 
pay him the rate. 

Q Yes. 

A Because we might select him, maybe, over another 
one, over someone else that we figured is less competent. 

Q You ordered them by name so that you will be sure 
to — 

A So that we can call him. 

Q Isee. 

Do you still pay this ten or eleven cents differential? 

A_ Yes, sir. 

Q Tocheckers, I mean? 

A Yes, sir. 
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[564] Q How are the clerks and checkers under you 
paid? 

A Well, they are paid by check. They draw their 
money weekly. 

Q Is that through the Master Stevedores Association 
of Texas, the IBM? 

A The IBM has not taken it yet that I know of. They 
are not handling it yet. 

Q Is that handled by your office uptown? 

A Yes, sir. 

Q Are the checks delivered to the Local hall of 1351? 

A Well, what we term as the regular men or monthly 
men, ours are sent to our office, and for convenience the 
others are sent to the hall. It’s central and it’s for the con- 
venience, send [565] it direct to the hall. 

Q Now, in November of 1955 did you receive a refund 


of your percentage for six months? 

A Yes, sir. 

Q Did you receive a hundred dollars from the Avenue 
N Building Corporation? 

A Yes, sir. 

Q Whereabouts did you receive it? 

A At the hali. 


Q Do you remember in June or July of 1955 certain 
NLRB notices were posted around the waterfront in settle- 
ment of the matter between the Local? 

A Yes, sir. 

Q After those notices were posted — 
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MR. CRYSTAL: 

Just a minute. I don’t know whether the Reporter, 
whether the Reporter got the answer in the record. The 
witness shook his head. But the Reporter can’t put that 
in the record. Will you speak out loud? What was your 
answer? 


THE WITNESS: 
Yes. Would you ask that again? 


MR. WHITTAKER: 
J heard him say “yes, sir.” 


MR. CRYSTAL: 
Oh, pardon me. I just saw him shake his head. 
Q (By Mr. Whittaker) Speak up, please. 


A Yes, sir, I remember it. 

[566] Q Well, after that, Mr. Gardner, did you change 
in anywise your way of hiring people out of the hall? 

A No, sir. 

Q Did you change your operations in any way? 

A No, sir. 

Q Have you ever hired a man as a clerk or a checker or 
timekeeper from some place other than Local 1351? 

A No, sir, because that’s our central — I wouldn’t know 
really anywhere else to employ them. 

Q Have you had men come up on the dock down there 
and ask you for a job as a clerk or checker? 

A. Yes, sir, we have had that. In fact we have had it off 
the job and we refer them, have them to go to the central 
place and to report to Mr. Morrow where he can be accessi- 
ble in that way. 
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CROSS EXAMINATION 


Q (By Mr. Crystal) 


* 


[568] Q Now, let’s talk about Mr. Vinson. 

What has been your experience in working Mr. Vinson 
since May 17, 1954? 

A Well, Mr. Vinson also, if certain jobs we could use 
him on, he’s worked in the holds of the vessels quite a bit 
for us in the past. 

Q Well, when you say in the past how far back? 

A Well, back since I have been there in this capacity. 

Q Has he worked in the holds of vessels in the last two 
or three years? 


A No, not in the holds of vessels in the last two or 
three years. 
[569] Q I am asking you about your experience. I 
don’t think you understood me. Since May 17, 1954, Mr. 
Gardner. 

A 754? 


Q_ Yes, sir. 

A I don’t believe that he’s been in the hold of a vessel 
during that time. 

Q You think it would be safe to send him into the hold 
of a vessel at his age? 

A Ido not. 

Q Have you heard his name called off of Mr. Morrow’s 
list since May, May 10th, 1955? 

A Yes, sir. 

Q Have you heard it called this year? 

A Yes, sir. 
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Q Now, have you ever refused to give Vinson any 
work? 

A No, sir. As I said, if there was a job there that he 
can — that he’s competent and physically able to take 
care of it — 

That will be on deck, wouldn’t it? 

Well, or on the dock. 

It wouldn’t be in the hold of a ship? 

It would not be in the hold of a vessel. 

Have you ever refused to give him any work? 
No, sir. 

Now, let’s talk about Linnenberg. 

What has been your experience with Linnenberg since 
May 17, £570] 1954? 

A Well, Mr. Linnenberg was working regularly, I say 
regularly, on a 40-hour week. 


Q Now, what period of time are you talking about 
now? 
A 8:00 am. on a Monday until Friday evening at 
5:00 p.m. 
What year? 
Well, that would go back into, I would say, ’52 and 


53. 

Well, let’s not, please, sir, go behind ’54. 

Well, 54, along in there he quit me. 

He was working for you and quit his job? 

He quit the job, so he told me, because he had already 
made that year all that he could make and he couldn’t go 
any further. That was all that he was allowed to make. 
That was along in the fall of the year. 

Q_ Along in the fall of 54? 
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A AndIhad to replace him. About three months there 
to go. 
Q Alright. 


Now, let’s talk about his fitness to do particular kinds 
of work on a ship. 


What is he qualified to do as far as you know? Is he 
able to go down in the hold of a ship? 

A No, sir, at that time we were using him, even then, 
delivering, dock jobs, strictly dock jobs. 

Q Now, do you think he is physically able to go down 
in the hold of a ship now? 
[571] A Idon’t. Iwould rather not. 

Q Have you ever refused, just refused, to give him any 
work? 

A No, sir, he’s worked for us a lot. 


* * * 
[577] KUNO SIEGFRIED TROSTMANN 
a witness called by and on behalf of General Counsel, be- 


ing first duly sworn, was examined and testified as fol- 
lows: 


DIRECT EXAMINATION 


[578] Q (By Mr. Whittaker) 
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Q Who do you work for? 
A Texas Transport & Terminal Company. 
Q Do you have some connection with the Master Steve- 
dores Association of Texas? 
Yes, I do have. 
What position do you have with them? 
Well, it is a position as custodian of funds. 
And how long have you held that position? 
Oh, about five years. 


* * 


Q (By Mr. Whittaker) I will show you Appendix to 
General Counsel’s Exhibit 1-A, Appendix A, which has 
a list of members of the Master Stevedores Association of 
Texas, and ask you to go through this list and state which 


of these companies are using the IBM system? First, may- 
be I should have you explain the IBM [579] system. 


* * = * 


A. The stevedores in Houston, the Houston stevedores, 
have consolidated a pay-off and the payrolls are computed 
and prepared by the Service Bureau. 

Q (By Mr. Whittaker) Is that the IBM? 

A That is the IBM, yes. 


TRIAL EXAMINER: 

Is that IBM, does it mean International Business Ma- 
chines Corporation that prepares the checks and the salar- 
ies? 


THE WITNESS: 
That is right, yes. 


TRIAL EXAMINER: 

Thank you. 

Q (By Mr. Whittaker) Did you have something fur- 
ther? Now, looking at this list, does Atlantic & Gulf 
Stevedores, do they use it? 

A They are using it, they are members. 

Canadian Gulf Line. 

Q They use it? 

A Yes. 

[580] Gulf Stevedore Corporation. 

Q Do they use it? 

A Yes. 


Liberty Stevedore Company, they are using it. 


Southern Stevedoring Company, Southern Stevedoring 
& Contracting Company, Strachan Shipping Company, 
Suderman Stevedores, Incorporated, Texas Contracting 
Company, Texas Star Stevedoring Company, The Texports 
Stevedore Company, Incorporated, United Stevedoring 
Corporation, and Young & Company of Houston. 


Also Atlantic & Gulf Grain Associates. That’s a subsid- 
iary of this (indicating). 

Q Yes. 

I see. 


Now, how do you get the money to make these checks 
good? 


TRIAL EXAMINER: 
What do you mean by that? 


MR. WHITTAKER: 
Well, he’s writing checks. I just, looking at the mechan- 
ical process, when does the company turn the money over? 


TRIAL EXAMINER: 
Oh, when do they turn it over? 


MR. WHITTAKER: 
Yes, sir. 


TRIAL EXAMINER: 
All right. 
A Well, each individual company is rendering indi- 


vidual payrolls to my office. We in turn send them to 
the Service Bureau, IBM, and the Service Bureau after 
the closing of the pay period prepares a payroll for each 
individual company. 


[581] Then they combine all the earnings for each man. 
For instance, one man might have worked for seven or eight 
different companies during the week. He receives one 
check for that amount rather than receiving eight or nine 
different checks. 


And then the checks and the payroll register is sent to 
my office. The checks are signed and the various compan- 
jes are called upon on Thursday around noon to send me 
a check for the amount of their net payroll which, of course, 
is deposited into the bank account. 
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And that’s the end of it. 

Q (By Mr. Whittaker) Do you counter sign the checks 
or does — 

A Yes, they are countersigned by me. It’s a machine. I 
mean facsimile countersigned. 

Q Now, the individual receives a single check and what 
is it, Master Stevedores Association of Texas? 

A Yes, Master Stevedores Association as agents for, and 
all the companies are listed on the check. 

Q Yes. 

Now, as a matter of fact does he get a check A and 
a check B? 

A That is right. 

Q And the check A, does that represent the percentage? 

A That is right. 

Q Now, as far as Local 1351 is concerned how do the 
checks get from you to Local 1351? 
[582] A The checks are picked up by a representative 
of the union against a signature, against a receipt, and copy 
of the payroll. 

Q It’s given to the union, too? 

A It’s given to the union, yes, sir. 

Q Does Master Stevedores Association of Texas em- 
ploy any clerks or checkers? 

A No, sir, they do not employ anyone. 

Q It’s just as the name implies, it’s merely an associa- 
tion? 

A It’s an association. They are acting as agents, as 
paying agents for the various stevedoring companies. 


* * * * 
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CROSS EXAMINATION 


Q (By Mr. Crystal) Is the same amount of percent- 
age deducted from all the checks or does it vary? 

A From this Local 1351? 

Q Yeah. 

A Only one percentage. 
[583] Q Same thing all the way through? 

A It’s the same percentage, yes, sir. 


MR. CRYSTAL: 
Thank you, sir. No further questions. 


REDIRECT EXAMINATION 


Q (By Mr. Whittaker) Do you remember when it was 
it went to three per cent for everybody? 

A Foreverybody? You mean in 1351? 

Q Yes, sir. ‘ 

A Well, that’s all I know is three per cent for 1351, 
when we started with the consolidated pay-off in the first 
week of July 1955. 

Q Oh, that was when you started? 

A That was when we started the consolidated pay-off, 
yes. 


MR. WHITTAKER: 
That is all. 


EXAMINATION 


Q (By Trial Examiner) These percentage checks, are 
they made out to, the payees, to the individual involved? 
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A That is right, sir. 

Q And if he wants to he signs it and endorses it to the 
union? 

A Yes, that is right. 


[591] DAVID McKEE FRAZIOR 
a witness called by and on behalf of General Counsel, being 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


* * s * 


(By Mr. Whittaker) ... 


* = 


Who do you work for? 

Harris County Ship Channel & Navigation District. 
In what capacity? 

Assistant Terminal Superintendent. 


= * * * 


Q What type of an organization is Harris County Ship 
Channel & Navigation District? 
A. Asubsidiary department of the State of Texas. 


= * * * 
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[594] Q Now, have you ever hired a clerk without going 
to Local 1351? 
A Not that I recall. 
Q Have you ever hired a checker without going to Local 
1351? 
A Not that I recall. 
Q Have you ever had someone ask you for a clerking 
job or checking job who was not a member of 1351? 
A We have had lots of people come by and wanting a 
job, and we have referred them to the various locals. 
Q And as to whichever — well, have you referred any 
to Local 1351? 
Yes, sir. 
Do you know G. R. Vinson? 
Yes, sir. 
Have you ever had occasion to use him as a checker? 
Yes, sir. 
How did you find his work? 
Satisfactory. 
Did you ever make any complaints to Local 1351 
about [595] his work? 
A Not that I can recall. 
Q Do you know Frank Linnenberg? 
A Yes, sir. 
Q Have you ever had any occasion to use him as a 
checker? 
I have. 
How did you find his work? 
Satisfactory. 
Did you ever complain to Local 1351 about using him? 
Not that I can recall. 


144 


[5971 Q Now, talking about this ten-cent differential 
when you order by name, you pay the same ten cents if you 
have a non-union man as a member? 
[598] A Yes, sir. 

Q The reason you pay the ten cents is so you get the 
selection you want? 

A That’s right, and he carries a clerk’s rating instead 
of a checker’s rating. 

Q Right. 


= 


Q Isn’t it a fact Mr. Vestal told you that if you wanted 
to order men by name you wouldn’t have to pay that ten 
cents? 

A He— 

Q Didn’t he tell you that? 

A Hehas told me that in the last six months. 


+ * * * 


£602] WARREN CHESTER EITELBACH 
a witness called by and on behalf of General Counsel, being 
first duly sworn, was examined and testified as follows: 


* * * * 


DIRECT EXAMINATION 


Q (By Mr. Whittaker) ... 


* * 
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And who do you work for? 
Southern Stevedoring Company. 
In what capacity? 
Superintendent. 


* 


Q Are you familiar with the Master Stevedores Asso- 
ciation of Texas? 
Yes, sir. 
Do you hold a position with it? 
Will you repeat that? 
Do you hold a position or title? 
I am on the Board of Directors now. 


* * * * 


[6071 Q Now, your name appears on the contract — 
excuse me — the Master Stevedoring Association of Texas’ 
name appears on the contract with the various I.L.A. locals, 
including Local 1351; as president, did you participate in 
any of the negotiations? 

A What year? 

Q Of 1956? 

A Yes, sir. 

Q How did you participate? 

A Well, I was on the Negotiating Committee represent- 
ing the employers. 

Q Well now, were you representing the companies or 
the M.S.A.T.? 

A MSAT. 

Q Does the M.S.A.T. exercise any authority over the 
companies? 
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A No authority, no. 

Q_ It is just what it implies, it is the agent for the com- 
panies? 
£608] A Yes. 

Q Doyou recall back in June or July of 1955, there were 
some NLRB notices posted on the waterfront which are 
here by way of Board Exhibit 5-A, do you recall that? 

A Irecall the notice, yes, sir. 

Q Well, after this notice was posted, did the Texas Star 
Stevedoring Company or the Southern Stevedoring Com- 
pany make any changes in their methods of employment or 
paying the clerks and checkers and timekeepers of Local 
1351? 

A I don’t understand just what you mean by — 

Q Did you change your procedure for ordering clerks, 
timekeepers and checkers? 

A No, sir. 

Q Did you change your method of paying them? 

A No, sir. 


[610] Q Well now, all stevedoring companies are mem- 
bers of M.S.A.T., is that correct? 

A To the best of my knowledge all stevedoring com- 
panies are. 


[611] ERNEST J. CHANCELLOR 
i a witness called by and on behalf of General Counsel, being 
first duly sworn, was examined and testified as follows: 
* 


* * * 


Q 


Q 
A 
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DIRECT EXAMINATION 
(By Mr. Whittaker) ... 


How old are you, Mr. Chancellor? 
I am seventy-one. 


* 


[612] Q (By Mr. Whittaker) Have you worked out of 
Local 1351? 


in 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


° 


PrOoOrorp 


Yes, sir. 

In what job? 

As checker. 

Have you ever done any clerking? 

No, sir. 

Any timekeeping? 

No, sir. 

When is the last time you worked out of Local 1351? 
Monday, this week. 

Are you on Social Security, Mr. Chancellor? 

Yes, sir. 

How much money have you made so far this year? 
$460.00. 

Is there a limit to the amount of money you can make 


rder not to endanger your Social Security? 


Yes, sir. 

What is that limit? 

$1200.00 a year. 

When you get close to that amount, what will you do? 
I notify our business agent and tell him I have my 
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earnings just about in; I have to be careful about what I 
make. 
Q Do you tell him how many more days you can work? 
A Yes, sir, I tell him how many more days I can work. 


* * * * 


[613] Q Did you make close to $1200.00 in 1956? 

A 1956 I jumped the gun a little; I made an error in my 
addition and it cost me $228.00. I made a little over $1200.00 
and they penalized me two months, and my wife one month. 
I made $70.00 over. 

Q Did you make close to 1200 in 1955? 

A I believe in 1955, $77.00 a month is all we could make, 
and I couldn’t work but three days and a half a month to 
make that $77.00. I believe that was in 1955. 


* cd * * 


[614] Q Since 1954 have you gone into a hold of any 
ship? 

A. I believe I did for four hours down in the upper deck 
of a ship, to chop some coffee one time, four hours. 

Q Was that this year? 

A No. That was in 1954. 

Q 1954. 

Do you feel strong enough now to go in the hold of a ship? 

A I had rather not. I had not, because my reflexes 
‘are not as quick as they used to be, and when there is a slip 
on the winch or something like that, it’s dangerous for an 
older person, that is, it would be for me. 

Q Have you been doing some pineapple checking? 
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A Yes, sir. I worked a pineapple ship two weeks ago, 
shipping out. 

Q Was that on the dock? 

[615] A Yes, sir. 

Q What were you doing last Monday? 

A I was loading out general cargo on one of the Lykes 
Brothers Steamship Company boats, including bagging, 
whiskey, rum, tile, and stuff like that, just general cargo. 

Q Was that going onto a ship? 

A No, sir. It was going into boxcars and trucks. 


* Ld * * 


[627] WILLIAM E. ROWND 
a witness called by and on behalf of General Counsel, being 
first duly sworn, was examined and testified as follows: 


* * s * 


DIRECT EXAMINATION 


(By Mr. Whittaker) ... 


+ * 


Who do you work for? 

Harris County Navigation District. 

How long have you worked for them? 

Since November, 1951. 

In what capacity are you now employed? 
Materials handler — materials handling supervisor. 
How long have you held that job? ; 
Since November 1951. 


rOPOrPoOreé 
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Q Who is your immediate supervisor? 
A Colonel David Frazior. 


* * 


Q Do you have occasion to order checkers? 
1628] A Yes, either in his absence or on certain occa- 
sions of emergencies. 
Q And when you do order checkers how do you order 
them? 
I call the hall and ask for a man. 
Do you call Mr. Morrow? 
Yes, or if he is not there, whoever is taking his place. 
Give us your conversation as it would go. 
Well, if I called, I would tell him I need a man at 
such and such a dock, and that is about what it is. 
Q Would you tell him it is a checker you needed? 
A Yes. Or I would say a man, and a checker is the 
understanding. 
Q Now, did you ever call for a checker by name? 
A I haven’t in some time. 
Q Have you ever had occasion to use Mr. Linnenberg, 
Mr. Frank Linnenberg as a checker? 
A Oh, it has been some time. We have used him in the 


Q Did you use him in 1954? 

A Possibly. It’s rather hard to say; it has been so long; 
we may have. 

Q Well, if he had been sent to you in 1954 would you 
have used him? 

A Yes. 

Q Would you have used him in 1955? 


[629] A Yes. 
Would you have used him in 1956? 
Yes. 
Do you know Mr. G. R. Vinson? 
Yes. 
Have you used him in the past as a checker? 
We have used him in the past as a checker. 


* * s * 


Q (By Mr. Whittaker) Did Mr. Linnenberg, when he 
worked [630] for you, were his services satisfactory? 

A Yes, sir. 

Q When Mr. Vinson worked for you were his services 
satisfactory, as a checker? 

A Yes. 


[633] LEO E. BARTHELMESS 
a witness called by and on behalf of General Counsel, being 
first duly sworn, was examined and testified as follows: 


* * * A 


DIRECT EXAMINATION 


Q (By Mr. Whittaker) ... 


* * 


Q How old are you, sir? 
A Iwill be seventy in May. 
Q Do you work out of Local 1351? 


Yes, sir. 
Are you a member? 
No, sir. 
Are you a clerk? 
[634] A Well, I am a clerk; I work as a checker — as 
a clerk, that’s right, I beg your pardon. 
Q Doyou do clerk’s work or checker’s work? 
A I doclerk’s work. 
Q Have you done any checking work this year? 
A That is all I do when I work at the port, yes, sir; 
Tam a clerk. 
Q Ataclerk’s pay? 
A Yes, sir. 
Q Well, now, I am not talking about your pay scale; I 
am talking about the actual work you perform. 
A Iam a clerk; I also do checking as clerk work. 
Q Isee. 
Have you been doing any checking work this year? 
A. I don’t know how you want to put that. I unload 
cars and load cars and I check; I have a man — they send 
me a man; I tell him what to do, as Iam aclerk. Now, I 
check also. 
Q And you work alongside him doing the same thing? 
A Well, he may do one thing and I may be doing some- 
thing else, I may be doing another thing. I work on var- 
ious — 
Did you do any loading and unloading of cars in 1956? 
Yes, sir; that is part of my job. 
Did you do any in 1955? 
Yes, sir. 
And in 1954? 
[635] A Yes, sir. 
Q Now, did you do any checking — 


MR. WHITTAKER: 

Strike that. 

Q (By Mr. Whittaker) Have you done any work in 
1956 in which you went in the holds of a ship? 

A Wedon’t go in ships at all, sir. 

Q Whenis the last time you went ina ship? 

A. It’s been back in 1952. That is before I worked for 
the Port Commission. 
Is most of your work with the Port Commission? 
It’s all with the Port Commission. 
Are you a regular employee? 
Well, I work forty hours a week with them. 
Is that guaranteed to you? 
No, sir. They can knock me off any time they want 


Q 
A 
Q 
A 
Q 
A 
to. 

Q 
A 
Q 
A 
Q 
A 


Are you on Social Security? 
I am going on Social Security this year. 
And how much have you earned so far this year? 
Well, it’s in the neighborhood of about $800.00. 
And you are going to stop at what? 
$1200.00 or Jess than that. I don’t want to be pen- 
alized like Mr. Chancellor. 

Q Do you recall how much you earned in 1956? 

A I think it was around $4200.00, in the neighborhood 
of that; I don’t know exactly; I just don’t remember. 


* * * me 


[638] PATRICK C. CHAPMAN 

a witness called by and on behalf of General Counsel, be- 
ing first duly sworn, was examined and testified as fol- 
lows: 
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DIRECT EXAMINATION 


Q (By Mr. Whittaker) 


* 


[639] Q Howold are you, sir? 
A Sixty-seven years old the 24th day of last December. 


Are you on Social Security? 

Yes, sir. 

What year did you go on? 

In 1955. 

Do you do any work out of Local 1351? 

Yes, sir. 

When did you first start working out of there? 
The first of 1955, January 1955. 

How did you go about getting work there? 

Well, before I retired, you see, I had been working 
[640] for Gulf Atlantic Warehouse for some time and 
naturally, I come in contact with fellows, like Dick Vestal, 
Charlie Steiner, “Dub” Mann, “Preacher’ Gardner — 
what “Preacher’s” name is I don’t know. And I told them 
when I retired I would like to work a little bit out of the 
hall but I didn’t want to take anybody else’s bread and but- 
ter out of their mouths. I could make $1200.00 a year, and. 
if it was convenient for them, I was available. 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


* * * * 
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[641] Q Doyou pay a percentage on your — 
Yes, sir, three per cent. 
And how do you pay that, by check or by cash? 
By cash. 
Do you pick up your check at the hall? 
Yes, sir. 
You pay that to Mr. Morrow? 
Yes, sir, or whoever else might be there in his place. 
I don’t believe I have asked you how much you have 
made this year, have I? 
A Not yet, no, sir, you haven't. 
Q Howmuch have you made? 
[642] A Approximately $300.00. 
And are you going to stop short of $1200.00? 
I hope so. I can do a little figuring. 
Well, in 1955 did you stop short of $1200.00? 
Yes, sir. 
Did you stop short in 1956? 
Yes, sir. 
When you work out of Local 1351 do you work 
as a clerk or a checker? 
A Iwork one time as a clerk for about four hours one 
night, but as a rule as a checker. 
Q Did you sometimes get paid clerk’s pay just for 
checking? 
A Yes, sir. 
Q Now, what kind of checking work have you done? 
A Well, I can handle most any job they have down 
there. 
Q Can you go in the hold of a ship? 
A I probably would break my neck; I have been, like 
Mr. Chancellor said, I have been ’tween deck a short time 
where they had some candy or stuff like that to unload off 


QOPororop 
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of one of Lykes’ ships. But to go down in the hold of a 
boat, they can knock me off right now. I believe I am 
agile enough, but I am not going to take that chance. 
Q Do you do most of your checking on the dock? 
A. Most of it; in fact, practically all of it. 


* * * * 


[657] RALPH A. MASSEY 

a witness called under Rule 43(B) by and on behalf of Gen- 
eral Counsel, being first duly sworn, was examined and tes- 
tified as follows: 


£658] DIRECT EXAMINATION 


Q_ (By Mr. Whittaker) 


* * * 


Q What position do you now hold with the South At- 
lantic and Gulf Coast District? 
A Iam president of that district. 
Q How much territory does that embrace, Mr. Massey? 
A From Wilmington, North Carolina to Brownsville, 
Texas. 
All those ports? 
Uh-huh. 
Did you at one time hold office in 1351? 
Yes. 
What office was that? 
President. 
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Q_ And when was that? 
A Well, that was from the ’30’s up through 1950, in the 
50's. 
Q Do you at present hold any office in Avenue N Cor- 
poration? 
Yes. 
What office is that? 
President. 
‘How long have you held that office? 
Since it was inaugurated, since we had a charter. 
[659] Q And that was since 19 — 


MR. CRYSTAL: 
sv’s dated. September 7, 1947. 


THE WITNESS: 

That is when it was incorporated, and a charter was 
issued the 17th day of September, 1947 was the date the 
charter was issued. 

Q (By Mr. Whittaker) May I see that, please? 


(Document handed to counsel.) 


MR. WHITTAKER: 

Pursuant to stipulation and in order to keep from en- 
cumbering the records, Mr. Examiner, I propose the follow- 
ing stipulation, that the charter shows in Paragraph 2 the 
purpose for which such corporation is formed is to erect or 
repair any building with improvement and to accumulate 
and lend money for such purposes, and to purchase, sell, 
and subdivide real property in towns, cities, and villages 
and their suburbs, not extending more than two miles be- 
yond their limits, and to accumulate and lend money for 
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that purpose as authorized by Subdivision 47 of Article 
1302 of the Texas Revised Civil Statutes of 1925. 


Do you so stipulate? 


MR. CRYSTAL: 
Yes. 


MR. DOWD: 
No objection. 


[661] Q (By Mr. Whittaker) Under your corporate 
existence, Mr. Massey, has the corporation accumulated 
any property? 

A Accumulated any property? 

Q Yes, sir. 

A We might have accumulated a lot back there several 
years ago. We had most of this stuff prior to the issuance 
of this Charter. We had a group of men that got together, 
put out money into it, bought a lot and worked on a foun- 
dation of a building and built up a building and set up 
the corporation from that; and I think we have since that 
time — I don’t know how many years ago, because this 
corporation, as far as any — it is a dormant proposition 
and sustains itself at the present time because it’s not active 
except for what properties it’s got and what’s coming in. 

Q What is its source of income? 

A Just rent. 

Q On the building there? 

A Yes. 


From Local 1351? 
That’s right. 
And that amounts to $60.00 a month? 
It does at the present time. 
Does Avenue N pay for any repairs or additions to 
the building? 
[662] A The Local has been keeping the building in 
repair for that, because we would have had to collect a 
whole lots more rent for it than we did had we been keep- 
ing it up. 
Q And who pays the taxes? 
A Avenue N. 
Q Who pays the insurance on the building, if you have 
any? 
A. Avenue N; I tell you Avenue N pays it. 


Q And who are the stockholders of Avenue N Corpora- 
tion? 

A Well, there is a group of men; I don’t know just who 
they are. 

Q Are they limited to the members of Local 1351? 

A Well, they could have been outside of the thing, but 
some of them in 1351 didn’t care to be any part of the cor- 
poration. And that thing, as stated, was originally ob- 
tained — [663] the men that set up the corporation were 
the ones that were the stockholders. 

Q The ones that set it up were all members of Local 
1351, weren’t they? 

A I think they were. That has been quite some time 


ago; I know we were down there, but I wouldn’t say so. 
* s * * 
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[667] TRIAL EXAMINER: 


Can you gentlemen agree only stockholders got the 
hundred dollars? 


That is my understanding. 


TRIAL EXAMINER: 
I take it you have an agreement on that point. 


MR. DOWD: 
No objection. 


' @Q Since 1947 has Avenue N Corporation paid any divi- 
dend other than the one in 1955? 
A No. 


[668] Q Who are the present officers of Avenue N 
Corporation? 
A The same ones that was there five or six years ago. 
Q I will show you what the Secretary of State sent 
us, and you can tell me if there are any changes from it. 
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Have you changed officers since 1947? 

A There might have been one person down the line 
there somewhere, but I don’t recall it. There has been 
very little difference. 
£669] @Q Was David McGovern still in it? 

A No. David McGovern is one man that has been out 
of the corporation for some time. 

Q Did he leave at the time he ceased to be business 
agent? 

A Not exactly at that time, I don’t think. But he is no 
more an officer in it. 


Well, this man is dead, so he wouldn’t be there either. 

Q That is H. H. Moody? 

A Yes. And Scalf; that is directors they have there. 

Q No, those are stockholders. Now, we come to Presi- 
dent Massey, W. W. Waite, Secretary. 

A. Those three are still there. 

Q And you were the president? 

A Yes. And he was the secretary. 

Q Who do you have on your Board of Directors? 

A. We have the same ones that was on this list, or they 
haven't been filled; that is all. 

Q I don’t have a list of the Board of Directors. Do you 
have some information here that bears on that? 

A No,I don’t. 


MR. CRYSTAL: 
I think the officers constituted the Board. 
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' £670] Q Well, could you tell me what your bank bal- 
' ance was for the Avenue N Corporation for the end of 

1954, 1955, and 1956? 
: A I was just looking here a minute ago when you told 
me that and — 

Q Well, just take your time. 

A It looks like — I don’t know how December — well, 
I have January of 1955. 

Q That will be all right. 

A January 1955 and November of 1954, but I don’t 
know what happened to December. 

Q Give us January 1954. 

A January 1955, you mean? You wanted December 
of 754. 

Q Yes. 

A That is January of 1955 or November 1954. 


Q Give me those too, and we will know it’s in be- 
tween. 


MR. CRYSTAL: 
December 31, 1954 balance $245.31. 


MR. WHITTAKER: 
Is that 1954? 


THE WITNESS: 
Yes, that is picked up on that January [671] statement, 
the old balance. 


MR. WHITTAKER: 
Is that 2,600 — 


MR. CRYSTAL: 
No. $265.31. 


MR. WHITTAKER: 
All right. 
MR. CRYSTAL: 


What year do you want now? 


MR. WHITTAKER: 
1955. 


MR. CRYSTAL: 
All right. 
Get January 1, 1956. 


All right. Here is December 31, shows a balance on 
December 28, 1955 of $401.42. 


MR. WHITTAKER: 
Yes. 


MR. CRYSTAL: 
Now, what other year do you want? : 


MR. WHITTAKER: 
The end of 1956. 


MR. CRYSTAL: 
That would be January ’57. 


THE WITNESS: 
We are just in 1957 now. 
You want December? 


MR. CRYSTAL: 
We gave them December of 1955? 


THE WITNESS: 
Well, look in there and see if you have that; Manny must 
be — I thought I was going — 


MR. CRYSTAL: 
Can we get off the record? 


The last balance is of November 14, 1956, $888.95. 


672] TRIAL EXAMINER: 
Any further questions? 


MR. WHITTAKER: 

Yes, sir. 

Q (By Mr. Whittaker) How many stockholders did 
you have when you made this — when you paid this 
hundred dollars? 
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A Icouldn’t tell you. When we get that list you can 
count them up. I don’t know what we had. I think it was 
about fifty. 

Q Are you going to be back tomorrow? 

A I didn’t intend to be back. I think it was between 
fifty and sixty. I didn’t say it was any more than that. 

Q Did each of them get a hundred dollars? 

A As far as I know. All the stockholders got — 

Q Why Iam having a little trouble is that your balance 
that you gave me at first in 1954 was $265.31, is that right, 
or something in that neighborhood? And then, in the 
next, twelve months period you only take in at $60 a month, 
$720.00, and you would have less than a thousand dollars 
in the bank; and if you were paying fifty stockholders a 
hundred dollars, that would be $5,000.00. 

A Weare going to have to go into that thing. Possibly 
there has been an advance into the corporation on rent 
for some period to come. Now, that will develop through 
questioning, if that is a fact. That is the only way other 
than that that I can account for that. 


* * * 


£674] EXAMINATION 


Q (By Trial Examiner) Is there a written lease be- 
tween, Local 1351 and Avenue N? 

A No, sir. 

Q Does Avenue N get any income from rentals other 
than what it gets from 1351? 

A No, sir. 
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£675] Q And the only building they rent to 1351 is the 
one where the hiring hall is, is that correct? 
A That’s right. 


Do you hold any office in 1351? 
Not at present. 

Did you in 1956? 

No. 

Did you in 1955? 


Did you in 1954? 

Yes. 

What office? 

President. 

Mr. W. W. Waite, do you know whether he is a 
member of Local 1351? 

[676] A Yes. 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


* 2 


Q (By Trial Examiner) J.J. Casey, does he hold of- 
fice in 1351 now? 
Yes. 
What office, do you know? 
Did he hold office during 1956? 
Yes. 
Same office? 
Yes. 
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[6771 Q How about 1955? 
A (Nods head yes.) 


* 


[689] TRIAL EXAMINER: 

On the record. 

Let the record show there has been an off the record 
discussion and the parties can agree that the Houston Mari- 
time Association is a Texas corporation having its office 
and principal place of business in Houston, Texas; that it 
is engaged in the business of establishing and maintaining 
uniformity in commercial usages with reference to the load- 
ing and unloading of vessels of all kinds in ports of Texas, 
including Houston, disseminating business information hav- 
ing reference thereto, promoting the interest and increasing 
the facilities of the shipping trade in the ports of Texas, 
and representing members of the Association collectively 
in negotiating collective bargaining [690] agreements and 
in disputes with reference to interpretations of such agree- 
ments; and in relations generally with various labor or- 
ganizations, including Local 1351 involved herein. 


MR. EIKEL: 
We so stipulate. 


MR. WHITTAKER: 
I will stipulate. 


Let the record show there has been further discussion 
and the parties can stipulate further that the stipulation 
just made with respect to Houston Maritime Association 
also applies with respect to Master Stevedores Association 
of Texas. 


So agreed, gentlemen? 


MR. EIKEL: 
We agree. 


TRIAL EXAMINER: 
You agree? 


MR. WHITTAKER: 
Yes, sir. 


MR. CRYSTAL: 
Yes, sir. 


[691] RALPH A. MASSEY 
resumed the stand and was examined and testified further 


as follows: 
= s s s 


MR. CRYSTAL: 

General Counsel’s Exhibit 32 contains the names of all of 
the members of 1351. Those where the X mark appears 
are those who own stock in Avenue N. Those where there 
is no X mark do not own stock and did not own stock m 
Avenue N. 


Those with the X mark are the ones that received one 
hundred dollars each along about November 1955. 


TRIAL EXAMINER: 
Do you so stipulate? 


MR. WHITTAKER: 
From Avenue N Corporation? 


MR. CRYSTAL: 
Yes. 


MR. WHITTAKER: 
Yes, I so stipulate. 


£692] TRIAL EXAMINER: 
Any objection? 


MR. EIKEL: 
No objection. 
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(The document heretofore mark- 
ed General Counsel’s Exhibit No. 
32 for identification was received 
in evidence.) 


Q (By Mr. Whittaker) Could you tell us where Avenue 
N got the money for the dividends? 

. A Checking with the stockholders, I find some $7500.00 
was advanced to Avenue N by Local 1351 to apply against 
rent at some future date. The date was not determined 
as to when it would be paid. That is where the money comes 
from to pay off that hundred dollars. 

Did the corporation, Avenue N, sign a note for it? 
No. That was just advanced by the local. 

Did you have an exchange of letters or anything? 
No exchange of letters. 

It was just all oral? 

Just all oral. 


[693] TRIAL EXAMINER: 
By “checking with the stockholders I found out,” you 
mean you talked to them last night? 


THE WITNESS: 
Yes, sir. 


TRIAL EXAMINER: 
You are going on their memory plus yours? 


JOHN J. CASEY 
a witness called by and on behalf of General Counsel, being 
first duly sworn, was examined and testified as follows: 


* * * * 


DIRECT EXAMINATION 


Q (By Mr. Whittaker) ... 


Q Are you a member of Local 1351? 
A Yes, sir. 
Q Do you hold an office in it? 
£694] A Yes, sir. 
What office is it? 
How long have you been financial secretary? 
Since 1945. 
Do you hold any office in Avenue N Corporation? 
Yes, sir. 
What office do you hold? 
Secretary and — Financial Secretary. 
How long have you held that? 
Since it was organized, and I don’t remember which 


POPOPOPHPSH 
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I have here what is in the record as General Counsel’s 
Exhibit 32, which is a list of members of the local who were 
‘paid a hundred dollars sometime in November 1955. 


Can you tell us, please, some of the — why some of the 
members on this do not own some stock in Avenue N. Cor- 
poration? 

A McGovern, we had already paid off. Lacy and Rey- 
nolds had been paid off. 

Q And Flynn, when he died, was paid off? 

A. Yes, his wife. 

Q Well, K. O. Rich, when did he come into the union? 

A He come in in 1956. 

Q He wasn’t a member in 1955? 

[695] A No, sir. 
F. C. Rinehart, when did he come in? 
1956. 
M. J. Schreiber. 
He come in in 1956. 
J. A. Smith? 
All these men here come in after they were paid off. 
All these men that haven’t got X after their name came 
in in 1956. 
Q Too late to be paid the hundred dollars? 
A Yes, sir. 


TRIAL EXAMINER: 

May I get clarification on that. Does that mean every- 
body on this exhibit, which is General Counsel’s Exhibit 32, 
is now a stockholder in Avenue N? 


THE WITNESS: 
Well, yes, sir, now they are. 
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Q (By Mr. Whittaker) But the ones with the X mark 
were the ones that were members when this hundred dol- 
lars was distributed and got the hundred dollars, and the 
ones without X did not get the hundred dollars? 

A Yes, sir. 

Q This $7500.00 transaction Mr. Massey just finished 
telling us about, did you participate in that? 

A I did what? 

Q Did you participate in that transaction? 

A Yes, sir. 
£696] Q Will you tell us how it came about? 

A Well, in 1953 we put $17,000.00 of 1351’s money in 
building and loans, in trust, to Avenue N. Then we paid 
percentages, all the percentages from October — I mean — 
wait a minute — April 1, 1955 to October 1, 1955, everybody 
that worked through the local we paid their percentage 
back, and we drawed this money out of the building and 
loans to help pay off this percentages, and then loaned 
$7500.00 of that money to Avenue N. 


= = * 


Q (By Mr. Whittaker) We started with $17,000.00 in 
building and loans, is that right? 
A Yes. 


MR. CRYSTAL: 
Just a minute. 


Now, we have started out here with $17,000.00. I would 
like to know who started out here with this $17,000.00. 
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TRIAL EXAMINER: 
Read back the witness’ answer. 


£697] (Record read.) 


Q (By Mr. Whittaker) What I am trying to find out, Mr. 
- Casey, is did the percentages and $7500.00 take care of all 
the $17,000.00 or did some of it go back in the treasury of 
1351? 

A Went back in the treasury of 1351. 

Q Do you remember what the amount was? 

A Well, you mean what did we have left out of it? 

Q Yes. 

A The percentages cost us over $17,000.00 to pay it back, 
so we still had to use some of our money we had in the 
bank, 1351’s money. 


* 


£698] MR. WHITTAKER: 
May I have it, please. 


I want to include it as part of the exhibit, your Honor. 


I want the exhibit to start off as 33-A, the recap for 
1954 — 


“ TRIAL EXAMINER: 
Recap of what? 


MR. WHITTAKER: 
Well, I will come to it in just a minute. 


175 


1954, 1955, 1956, showing total dues and initiation fees 
taken in. 


And 33-B, the recap for receipts for 1954, showing the 
standing of the local at the end of 1954. 
£699] Q (By Mr. Whittaker) Would that be correct? 

A Yes. 

Q 33-C is the same thing for the year 1953? 

A That’s right. 


TRIAL EXAMINER: 
Wait a minute. — C and — B are the same except for 
different years, is that right? 


MR. WHITTAKER: 
Yes, sir. 


And 33-D is the same, for 1956. And 33-E, and going on 
through the alphabet and into the doubles, begins with 
receipts for the month of January 1956 and then expendi- 
tures for January, and on through November 1956. 


TRIAL EXAMINER: 
Give me again the beginning date. 


MR. WHITTAKER: 
January 1956. 


TRIAL EXAMINER: 
. January 16 through — 


MR. WHITTAKER: 
November 1956. 


(Thereupon the documents above 
referred to were marked General 
Counsel’s Exhibits Nos. 33-A 
through 33-BB for identification.) 


MR. WHITTAKER: 
Mr. Crystal, will you stipulate these are authentic rec- 
ords of the local? 


MR. CRYSTAL: 
Yes. 


MR. WHITTAKER: 
Mr. Eikel? 


MR. EIKEL: 
I have no objection. 


MR. DOWD: 
No objection. 


[700] MR. WHITTAKER: 
I would like to offer these, this composite Exhibit 33-A 
et cetera. 


TRIAL EXAMINER: 
| take it you gentlemen agree these documents which Mr. 
Whittaker has in his hands which have been marked for 
identification as 33-A through 33-BB are what they purport 
to be, namely, excerpts from the records of Local 1351 in 
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some instances, and in the instances indicated by Mr. Whit- 
taker, a recapitulation of the records of 1351. 


MR. CRYSTAL: 
Yes, sir. 


TRIAL EXAMINER: 
I take it there is no objection to the receipt of these docu- 
ments and no dispute. 


The documents are ected and permission to substitute 
photostatic copies is granted. 


(The documents heretofore mark- 
ed General Counsel’s Exhibits 
Nos. 33-A through 33-BB, inclu- 
sive, for identification were re- 
ceived in evidence.) 


MR. WHITTAKER: 

I would also like to get a further stipulation so as not to 
have to get the details of 1954 and 1955, that the patterns 
set forth in the expenditures here, starting with 33-E, is 
typical. 


MR. CRYSTAL: 
With the exception of the percentages refund of 1955. 
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TRIAL EXAMINER: 
In other words, in the other years you did not have a 
percentage refund? 


[701] MR. CRYSTAL: 
That’s right. 


MR. WHITTAKER: 
And this is a typical pattern of 1954 and 1955. 


TRIAL EXAMINER: 
I take it you have a stipulation on that. No objection 
| from the respondent unions and there are no issues in the 
matter. 


MR. WHITTAKER: 

Then I would like to have marked for identification as 
General Counsel’s Exhibit 34-A a sheet No. 1 of — what 
do you call these, work sheets? 


THE WITNESS: 
Yes. 


MR. WHITTAKER: 

Showing the percentage of how it was figured for the 
repayment; first, it’s for members, 1955 and it’s headed — 
the first one is C. H. Anderson. Sheet 2 pertains to mem- 
bers and is headed with J. P. Binford. 
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Sheet 3 is for non-members and is headed by T. J. Allen. 
And Sheet 4 is for non-members and it is headed with G: R. 
Vinson; and Sheet 5 is for non-members and it is headed 
by W. K. Merritt; and sheet 6 is for non-members and it is 
headed by W. A. Johnson. ; 


(Thereupon the documents above 
referred to were marked General 
Counsel’s Exhibits Nos. 34-A 
through 34-F, inclusive, for jden- 
tification.) 


MR. WHITTAKER: 

Now, Mr. Examiner, I am having photostats made of this 
document, which is about 24 inches wide, so as [702] to 
show the left-hand column, the name, and the total per- 
centages on the right-hand column; and when I make ‘a 


substitution later, it will come in in abbreviated form. 


TRIAL EXAMINER: 
Any objection to that? 


MR. CRYSTAL: : 

I think the record should show, and certainly I want the 
Examiner to know that the way this is now laid out it shows 
the percentage payments for each monthly ‘period that ‘it 
is due. And when he narrows it down to photostat, what 
he intends to do is just show the total; is that correct? 


MR. WHITTAKER: 
That’s right. 
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TRIAL EXAMINER: 
Is that agreeable? If not, let’s find out what it is. 


MR. CRYSTAL: 
That is all right. But I just wanted the Court to know. 


TRIAL EXAMINER: 
Yes. 


MR. WHITTAKER: 
With that understanding I offer GC-34-A, -B, -C, -D, -E, 
-F. 


TRIAL EXAMINER: 
Any objection? 


MR. CRYSTAL: 
No objection. 


TRIAL EXAMINER: 

I take it there are no objections to that and take it further 
you agree that information reflected on what is now Gen- 
eral Counsel’s Exhibit No. 34, 1, 2, 3, 4, 5, and 6 is an accu- 
rate reflection of the records of Local 1351. 


[708] MR. CRYSTAL: 
Correct. 


MR. WHITTAKER: 
That’s correct. 


MR. EIKEL: 
No objection. 
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TRIAL EXAMINER: 
I take it we have no issue on that. 


The documents are received and permission to photostat 
as indicated by Mr. Whittaker and to substitute the photo- 
stats for the documents currently in the courtroom, granted. 


(The documents heretofore mark- 
ed General Counsel’s Ex hibits 
Nos. 34-A through 34-F, inclusive, 
for identification were received, 
in evidence.) 5 


Q (By Mr. Whittaker) On Sheet No. 2, which is General 
Counsel’s 34-B, Mr. Casey, I notice these percentages were 
paid monthly. Are those the salaried members? 


A_ Yes, sir. 

Q That starts off with J. P. Binford, doesn’t it? 

A Yes. 

Q Then on GC-34F, I notice that there is some pay- 
ments here of percentage that don’t start until June of this 
year. Are those people who just started late in the year 
working out of the hall? 

A That’s right, yes. 


* * * * 


£705] Q (By Mr. Whittaker) Now, taking up General 
Counsel’s Exhibit No. 33 for expenditures during the year 
1956, Mr. Casey, what do you understand to be included’ by 
the term “hiring hall [706] expenses”? 

A Idon’t know what you would. 


me * * 
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Q (By Mr. Whittaker) What would you understand or 
how would you go about drawing a line between expenses 
that are pure and simple for the purpose of running what 
is called the hiring hall in order to see that members and 
non-members are routed to the proper jobs that are avail- 
able in the Port of Houston, as distinguished from the pure 
business of just running a local other than the hiring hall. 


MR. CRYSTAL: 
Can you answer that question? 


[707] THE WITNESS: 

No, sir. 

Q (By Mr. Whittaker) Well, do you recognize that there 
is a distinction? 

A No, sir, I can’t. 

Q Let's try. 


Here in January 1956, C. B. Morrow’s salary. 

A Yes, sir. 

Q Does he do things other than just run the hall down 
there? 

A No, sir. 

Q In your opinion then, that would be a hiring hall ex- 

nse? 

A Right. 

Q What about Pacific Mutual Life Insurance Company 
for 119 members of Local; that would be a Local expense, 
wouldn’t it, and not a hiring hall expense? 

A I don’t know how to answer that. 

Q Well, that is not necessary to get employment, is it? 

A Oh, no. 
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Q Republic National Life Insurance Company, life in- 
surance for 76 members of Local, $110.20. Now, is that in 
addition to the 119 members? 

A No, sir; it’s part of the 119 members. 

Q Now, don’t you have some life insurance on the non- 
members too? 

A Yes, sir. 

Q Where is that here? 

[708] A Right here, that 119 members. 

Q On this you are treating both members and non-mem- 
bers the same? 

A Yes, sir. 

Q And how long do you have to work out of the hall 
before you become entitled to life insurance? 

A Two years. 

Q Then that at least is a benefit to anyone using the 
hall? 

A Yes, sir. 

Q Southwest Bell Telephone Company, $18.15. Does that 
include long distance calls? 

A No, that is the phone bill, no long distance calls in 
there. 

That is your regular monthly phone bills? 

A Yes, sir. 

Q Houston Lighting and Power, $2.50; that would be. 
a hall expense? 

A Yes, sir. 

Q The gas company, $3.85, that would be a hall expense? 

A Yes, sir. 
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[709] Q O.J. Hooper. What is that? 

Expenses for January. 

Who is O. J. Hooper? 

He is recording secretary. 

That is $21.04? 

Yes, sir. 

H. Vestal, expenses for January, $50.00. J. J. Casey, 
expenses for January, $50.00. 


Well, now, what kind of expense is that, Mr. Casey? 

A We are allowed that expense as members down 
there. 

Q Well, do you have anything to do with the hiring ar- 
rangements for the members and non-members? 

A No, but I certainly have to sign those checks and 
make that list out. 

Q Well, in other words, that is more of a Local expense 
than a hall expense? 

A Istill think that would be a hall expense. 

Q Well, what benefit to the members getting — what 
benefit [710] is there to the members, or what benefit 
do the members get or the non-members, let’s say, from 
this expense in getting employment? 

A Icertainly have to write C. B. Morrow’s check out, 
and do things down at the hall. I do that in my — 

And for that you get paid $50.00? 

No. I do other work too. 

What other work? 

Keeping the records. 

Well, what does O. J. Hooper do? 

Well, he is the recording secretary. 

Well, you. don’t need a recording secretary to get a 
job, do you? 
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A You need him if you have to write a letter, a steno- 
grapher. 

Q Wouldn’t that be a Local letter about Local matters 
rather than getting somebody a job? 

A Might be. 


* * 


[7121 Q (By Mr. Whittaker) During January 1956 and 
before Mr. Vestal took on a full-time job this year, I see 
you have him down for $50.00 expense; is that correct? 
A Yes, sir. 
[7131 Q Now, at that time did he have anything to do 
actively with the hiring hall, giving someone a job? 
A If he had a lot of investigation to do, yes. I don’t 
know about getting somebody a job or not, but — 
Would that be on investigating a grievance? 
Yes, sir. 
R. C. Shilk, door prize, $10.00. 
That was meeting night. 
I guess you would say that is a Local expense? 
Local. 
H. C. Board, salary. Was he substituting for C. B. 
Morrow there? 
A That’s right. 
Q In other words, he was doing his same job? 
A Yes, sir. 
Q The next item, $173.70, withholding and FICA tax. 
Was that on Morrow? 
A Morrow and Board. 
Q And the next item is International Longshoremen’s 
Association, Independent, per capita tax, 90 members at 
— what is that, 85? 
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.A Eighty-five cents. 

Q Per member first and second quarter, $459.00; is that 
correct? 

A Yes, sir. 
[714] Q That would be a local expense, wouldn’t it? 

A You still have to pay it to operate that hall. 

Q Well, I mean as a local you had to meet that expense, 
didn’t you? 

A Yes, sir. 

Q_ And you didn’t have to pay anything per capita to — 
per capita on non-members? 

A Yes. I paid per capita tax on non-members too. 

.Q Well, is that the next item here, where you have 90 

members at 25 cents per month? 

A Yes, sir. 

Q First and second quarter? 

A Yes. 

Q Are those the non-members? 

A One is International and the other is South Atlantic 
and Gulf Coast. : 

Q_ This 195 is still on the 90 members? 

A Yes. 

Q Do you have it on here some place where you paid 
on non-members? 

A No, sir. 

Q You don’t pay a per capita tax on the non-members, 
do you? 

A Wedoon some of them, yes, sir. 

Q Whois that, R. L. Massey? 
[715] A No. 

Q Well, which of the non-members that you pay a per 
capita tax on? 
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A Well, we pay a per capita tax — we've got people 
that have been working down there out of locals, we pay 
a per capita tax on some of them. 

Can you name one of them? 

I couldn’t pick no particular one out, no, sir. 

Well, in 1956 did you have 90 members? 

Yes, sir. 

These are 90 full-fledged members? 

Yes, sir. 

Then you paid, in the next item, Houston Dock and 
Marine Council, $14.00 tax. 

A That’s right. 

Q And Central Dock and Marine Council tax, $10.00. 
Does the Local belong to these councils? 

A Yes, sir. 

Q And asa local, you have to make these payments? 

A Yes, sir. 

Q The next item is March of Dimes donation, $10.00. 

And the next is C. B. Morrow FICA refund, $6.00. 

A. I taken too much out of his check and I had to refund 
it back. 

Q Here is H. Vestal checking — what is that? 
[716] A Payrolls and books. 

Q $126.54. What payrolls was that? 

A Taking a sheet out, like you have over there, all the 
payrolls of each man, against the cash book, percentages 
against the cash book to see if they checked alike. 

Q How much life insurance do you have on a member? 

A Have a thousand dollars on some and two thousand 
dollars on others. 

Q Do you carry two-thousand-dollar policies on non- 
members? 

A No, sir. 
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Q Here on this expenditures for February I see on 2-4 
Emily Moses, notary fee, nine non-Communist affidavits, 
$2.25. 

A Right, sir. 


MR. CRYSTAL: 
Is that two dollars and a quarter? 


MR. WHITTAKER: 
Yes, sir. 


THE WITNESS: 

Yes, sir. 

Q (By Mr. Whittaker) And then you have another 
door prize here for J. C. Morgan. Did you give a door 
prize each month? 

A Yes, sir. 

Q Was that to increase attendance at the meetings? 

A Yes, sir. 

Q I see here 2-11 you have Mrs. O. J. Hooper, printing 
forms for election, $10.00. 

A That’s right. 

Q Was that election within the local itself? 

[717] A_ Election of officers, yes, sir. 

Q And the next item, Arabia Temple Crippled Chil- 
dren’s Clinic, $25.00. Is that a donation by the local? 

A Yes, sir. 

Q This item here for 2-24, U. S. Treasury Department, 
District Director, Withholding Tax, $11.93. What is that 
about? 

A They complained I made a mistake of $11.93. 

Q So you had to pay them back? 

A Yes. They are still arguing about it though. 
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Q This shows, the next page, receipts for February 
of 1956? 

A Right. 

Q Itshows dues; what is that, 501.67? 

A Right. 

Q How many members did you have in February, 
February 1, 1956? 

A I told you when we started yesterday, that is all 
the money coupled together, when I gave you those forms 
yesterday. 

Q Oh, this is the full year of 1956? 

A No. That is just a month. 

Q Well, this is percentage or — you don’t carry it per- 
centage, you just carry it dues? 

A That’s right. 

Q Whether it’s permit or what? 

A That’s right. 

[718] Q A member only pays $1.00 a month dues? 

A That’s right. 


TRIAL EXAMINER: 
What do you mean, he carries percentages, dues or — 


MR. WHITTAKER: 

He doesn’t separate percentages from dues on this sheet 
of paper, Mr. Examiner. He just lists dues, and then he has 
total figures which includes both percentages and dues. 

Q (By Mr. Whittaker) Is that correct? 

A That’s right. 


TRIAL EXAMINER: 
How do you carry it on whatever records you keep? As 
I understand, these receipts Mr. Whittaker holds in his 
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hands were taken from something. How do you keep it on 
your regular books? 


THE WITNESS: 
We have a ledger we post them in. 


TRIAL EXAMINER: 
Do you mix percentage and dues in one item? 


THE WITNESS: 


One item, make a deposit. 

Q (By Mr. Whittaker) Now, coming to March of 1956, 
I see here for 3-17 is an item for O. J. Hooper, expenses 
on Lake Charles, Louisiana, $25.00. 

A Dock Marine Council. 

Q Was he attending a meeting there? 


A That’s right. 

Q That would be the Local’s business? 
[719] A Yes, sir. 

Q There is a similar item for Vestal and for — 

A T.H Hutson. 

Q T. H. Hutson. That would be the same thing, 
wouldn’t it? 

A Yes, sir. 

Q Coming here to March 17, it says Houston Dock 
Marine Council, picket signs and stands, $25.00. Was that 
for some picketing the local was going to engage in? 

A Yes, sir. 

Q Orwas the Council going to engage in? 

A Locals. 

Let me explain, and maybe I can help you out. Houston 
Dock and Marine Council, all the locals in Houston belong 
to the Houston Dock and Marine Council. F 
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Q And this is a contribution you had to make to that? 

A_ Yes, sir. 

Q And here is another door prize. 

I see here in March of 1956 that you received $2,025.09 
on bond money from International. 


Some place else I believe you carried them as having 
loaned International $2,000.00. Does that mean you got it 
back? 

A Yes, sir, we got it back. We loaned them another 
thousand probably. 

Q Isee. 
£720] Coming to May of 1956, here for May 5, South 
Atlantic & Gulf Coast District, LL.A. Independent, two 
delegates to annual convention, $20.00. That was the lo- 
cal’s business, was it? 

A Yes, sir. 


Q Now, we come to May 9. It says Clarence Kirby for 
Add. in South Atlantic & Gulf Coast Convention, $20.00. 


That would be for the local, wouldn’t it? 

A_ Yes, sir. 

Q And 5/12, Carroll Printing Company, $12.50. Do 
you know what that printing charge was for? 

A Forms. 

Q What kind of forms, Mr. Casey? 

A It may have been books; I don’t remember what the 
$12.50 is for. It could have been forms or books either 
one. I don’t know. 

Q Then 5/17 was a $200.00 expense item for C. B. 
Morrow attending a Brownsville convention? 

A That’s right. 

Q And $300.00 for Vestal? 
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A That’s right. 

Q And — well, that is all. Just sent the two on the 
convention? 

A That’s right. 

Q On June 30 you have Parker Brothers Company, yard 
of shell for lot, $11.40. That would be for the hiring hall, 
[721] wouldn’t it? 

A Yes, sir. 

Q I notice here for July 1956, on the 7th, you paid 
Avenue N Building Corporation for May and June, $120.00. 

A Well, I had missed one month there. The next month 
IT didn’t pay them rent. 

Q When a member dies, you do pay them a hundred 
dollars for their stock, to the family, out of Avenue N? 

A No, sir, not now. No, sir. 

Q Not now? 

A No, sir. 

Q Now, on July 7 here you have $30.00 for a hundred 
Constitution books for International Longshoremen’s In- 
dependent, is that correct? 

A Yes. 

Q That would be Local business, is that right? 

A That’s right. 


[722] Q (By Mr. Whittaker) On July 7, H. Vestal, 
stationery bought by Vestal, $16.27. Do you recall what 
stationery that was? 

A Some of those big yellow sheets like you got. 

Q Those work sheets? 

A Yes, sir. 

Q_ Then on 7-14 you have Maria’s Flowers. 
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Yes, sir. 

Wreath for Mr. Burnell, $20.00? 

Yes, sir. 

He was a member, wasn’t he? 

No, sir. He didn’t even belong. He was a superin- 
tendent for Isthmian Steamship Company. 

Was this sent in the name of the local? 

Yes, sir. 

Js this K. A. Burrell, B-u-r-r-e-l-1? 

Yes, sir. 

And July 14, that is a donation of $25.00 to Father 
Flanagan’s Home? 

A That’s right. 

Q And the for July 28 you have some more per capita 
tax and some tax paid to — one item paid to the Inter- 
national [723] Longshoremen’s Independent, $270.30; and 
the other, South Atlantic & Gulf Coast District ILA. In- 
dependent, $159.00? 

A That’s correct. 

Q That covers the third and fourth quarter. 

Continuing July, on the next page, you have some pay- 
ments there to the Central Dock and Marine Council, $14.00 
and $5.00. Here, July 28 — I can’t read that. 

A Paint and varnish company, tile and material for 
floor of hall. 

Q_ The next item, $40.94 is labor for laying the tile? 

A Right. 

Q Then the next item here is $140.00 to International 
Longshoremen’s for 14 new members at $10.00, is that 
correct? 

A Right. 

Q Here is $200.00 to Mrs. C. L. Flynn on death of Broth- 
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er C. L. Flynn, Harrisburg National Bank checkbook, is that 
correct? 

A Yes, sir. In other words, this is where we kept the 
account. 

‘Q What was the occasion of paying that $200.00? 

A We pay the members’ wives $200.00, give her cash 
in case she needs quick money. 

Q_ That is just for the local, then, isn’t it? 

A Yes, sir. 

Q Now, coming to August, here is an item on August 
20, [724] W. C. Mann, meeting of Contract Committee at 
Mobile, $246.00. Was that his expenses? 

Yes, sir. 

And H. Vestal was the same expense, is that correct? 

Right. 

And H. C. Board was the same expense? 

Right. 

Now, here is an item here on August 20 — what is 
that, Laurie Florist? 

A Yes. 

Q Wreath for Brother Flynn, $25.00. Was that sent in 
the name of the local? 

A Yes, sir. 

Q Here for August 29, $314.00, three entries, for Vestal, 
Board, and Mann for a meeting in Washington? 

Yes, sir. 

Was that Washington, D. C.? 
Yes, sir. 

That was a local item? 

(No response.) 

The local’s interest? 

Yes, sir. 
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Q I don’t believe I see Mr. Crabtree’s name here. This 
is in 1956. Is that F. G. Crabtree? 
A That’s right. 
[725] Q Were you using him as a substitute for Board? 
For Morrow. 
For Morrow? 
Yes, sir. 
You were using him as a substitute for C. B. Morrow? 
Yes, sir. 
Now, here is an item on 9-10, Republic National 
Insurance Company for 12 new members at $1.45, 
$17.40. These 12 new members, did they have life insur- 
ance as non-members? 
A Not in the Republic they didn’t; up here in oe Pa- 
cific, yes, sir. 
Q Did you continue their life insurance in Pacific? 
A Yes, sir. 
Q They they would have at this time about $2, oem 00? 
A That’s right. 
Q The next item is Houston Dock and Marine Council, 
an item of $30.00. ; 


Now, item September 15, South Atlantic & Gulf Coast 
District ILA. Independent, special assessment $1.00 for 
106 members; that is $106.00? 

A Yes, sir. 

Q You didn’t actually collect assessments, did es 

A No, sir. That was from our general funds. 

Q Now, on 9-22, International Longshoremen’s Special 
Assessment for $2.00 for 106 members, which is $212.00. 
Did [£726] that come out of the general treasury? ~ 

A Yes, sir. 
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Q Without any extra assessment against the members? 
A That’s right. 
Q Then we have here expense items of Board, Vestal, 
. and Mann going to the Control Committee — 

A Contract Committee. 

Q To New York. Each received $341.50 for expenses? 

A That’s right. 

Q Then on September 29, Board received $81.12 for 
expenses going to Galveston? 

A On the Contract Committee. 

Q On the Contract Committee. 

And W. C. Mann received $54.08 going to Galveston? 

A That’s right. 

Q And Vestal received $81.12 going to Galveston? 

A That’s right. 

Q Coming to October are three items for the 9th of 


October, pertaining to Vestal, Board, and Mann, in which 
each received $46.00 expense for one extra day. What 
does that mean? 


A They actually spent one more day there than I give 
them credit for. 

Q So you had to reimburse them for an extra day? 

A That’s right. 

Q Down here, your October 27, Sears & Roebuck and 
Company, [727] 24 shares, $155.76. That would be a hall 
expense? j 

A That’s right. 

Q Coming to November 10, here is an item — is that 

Ina’s Flowers? 

A Yes. 
Q For Brother Moore’s father? 
A Yes. 
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Q Was that sent in the name of the Local? It’s for 
$25.00. 

A Yes, sir. 

Q You have also for that date an expense item of $104.75 
for H. Vestal, $104.85 for W. C. Mann and $131.87 for 
Board, going to Galveston. 

A Right. 

Q For the same date, H. Vestal going to New Orleans, 
$90.00, W. C. Mann, $90.00 and H. C. Board, $90.00, is 
that correct? 

That’s right. 

On the 16th — what is that, Cal Farley’s Boys Ranch? 

That is Cal Farley’s Boys Ranch in Amarillo. 

Is that similar to Father Flanagan’s Boy’s Ranch? 

Yes, sir. 

Then on the 24th you have expenses going to Galves- 
ton for Vestal of $112.68, for Board, $112.68, and for Mann 
$91.64, is that correct? 

A_ Yes, sir. 


£729] Q I have forgotten whether I asked you or not, but 
is there any written instrument showing that the $7500.00 
was loaned by Local 1351 to Avenue N Building Corpora- 
tion? 

A Idon’t think there is, no, sir. 

Q_ It would be just the cancelled check? 

A Yes, sir. 
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Q (By Trial Examiner) Mr. Casey, does Avenue N 
have a [730] financial secretary? 

A I take care of their books. 

Q You take care of their books too? 

A_ Yes, sir. 

Q_I think the record shows this $100.00 payment Ave- 
nue N made was made in November 1955; is that approxi- 
mately correct? 

A Yes, sir. 

Q Doyou happen to know the actual date? 

A No, sir. 

Q And was the rebate of percentages made through 
the local at the same time? 

A Yes, sir. 


Q All that transaction was at the same time? 

A The same time, yes, sir. 

Q When you draw a check for Local 1351, does the 
check on the face of it show the purpose for which it was 
drawn? 


A Noton the face, no. 

Q Just a check paid to somebody for so much money 
and properly signed? 

A That’s right. 

Q The stub would show? 

A Yes, sir. 


[731] J. J. CASEY 
recalled as a witness by and on behalf of the General 
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Counsel, having been previously sworn, was examined 
and testified [732] as follows: 


FURTHER EXAMINATION 


Q (By Trial Examiner) At the time that the $100.00 
was distributed by Avenue N, were all the members of 
Local 1351 stockholders in Avenue N? 

A No. 

Q Were substantially all of them? 

A Yes, sir. 

Q There were some exceptions that were not, but most 
of them were, is that right? 

A Yes, sir. 


O. O. WRIGHT, SR. 
a witness called by and on behalf of General Counsel, be- 
ing first duly sworn, was examined and testified as follows: 


* * * * 
DIRECT EXAMINATION 


Q (By Mr. Whittaker) 


£733] Q Howold are you, sir? 
A Iam 70 years old. 
Q Do you work out of Local 1351? 
A Yes, sir. 
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Q How long have you worked out of that local? 
A Oh, I began there ten years ago last September, 
I believe it was, 1946 is when I began. 
Are you a member of that local? 
No, sir. 
What kind of work do you do? 
Oh, I do what they call the checker’s work. 
Have you ever done any clerking? 
No, I haven’t. 
Have you ever kept time? 
No, sir, I haven’t, not down there. 
Do you recall what you earned during the past year 
working out of Local 1351? 
In 1956? 
Yes, sir. 
$4900.00, a little over $4900.00. 
And how much did you earn in 1955, if you recall? 
Not quite $4,000.00. 
And in 1954? 
[734] A I don’t remember that; it was over 4,000 
though. 
Q You say it wasn’t over four? 
A A little over $4,000.00. It varies, depending on the 
‘work down there. 
Q In the ten years you have worked out of that local, 
what was the best year? 
A I believe last year. 
Q You earned more in 1956 than any other year? 
A Yes, sir. 
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Q (By Mr. Crystal) Mr. Wright, you say you worked 
hatches in ’56? 

A Yes, sir, I believe I worked in them in 1956. 

Q You didn’t have to go down in the hold, did you? 

A I don’t remember. I think I worked one ship in 
1956; if I did, it was a coffee boat, or general. 


* * * * 


£804] FRANK ANTHONY LINNENBERG 

a witness called by and on behalf of General Counsel, be- 
ing first duly sworn, was examined and testified as fol- 
lows: 


[805] DIRECT EXAMINATION 


Q (By Mr. Whittaker) 


* 


Q Have you been a permit man, working out of Local 
1351? 

A Ihave, sir. 

Q Since when? 

A Since November 1946. 


* * 
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( The document heretofore 
marked General Counsel’s Ex- 
hibits Nos. 1-FF and 1-JJ for 
identification were received in 
evidence.) 


£811] Q Were you also asked by agents of the Board 
to prepare a list of dates on which you were also available 
for work at the local’s hall? 

A Iwas. 

Q Have you prepared those? 

A Ihave. 


MR. WHITTAKER: 

I ask the reporter to mark for identification as 37-A the 
last sheet of what looks to be personal stationery paper, 
green ink, and the only portion I want to offer later on is 
“Days I was available,” and pages following. 


And also as 37-B, “Days available for work in 1955.” 


* * * * 


[813] TRIAL EXAMINER: 

Well, the witness now testifies that the dates appearing 
on 37-A represent days that he actually went to the hiring 
hall, as I understand it. 

Am I right or wrong? 


THE WITNESS: 
That’s right. 
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TRIAL EXAMINER: 

And the dates appearing on 37-B represent the dates that 
he actually went to the hiring hall in 1955. 

Is that correct? 


THE WITNESS: 
That’s right. 


= * 


(The documents heretofore 
marked General Counsel’s Ex- 
hibits Nos. 37-A and 37-B for 
identification were received in 
evidence.) 


* * * 


[8211 Q Some mention has been made here before, 
Mr. Linnenberg, about your being on a pension by several 
of the chief clerks. 

A Yes, sir. 

Q Will you describe for the record what pension or 
pensions you have? 

A Lhavea Social Security pension; 


* * * 


[822] Q (By Mr. Whittaker) 

Have you any other pension besides U. S. Social Secur- 
ity? 

A Ihave U.S. Navy. 

Q Are there any reasons why under the U.S. Navy pen- 
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sion you cannot work, is there anything in it to keep you 
from working? 

A Outside that if I make outside of $2700.00 a year, 
on account of being a married man he is allowed to make 
$2700.00 a year. 

Q Andkeep his Navy pension? 

A And keep his Navy pension. 


* 2 * 


[823] Q Is there anything in the Social Security pen- 
sion that restricts the amount of money you can earn in 
a year? 

A $1200.00. 

Q Now, in 1954 is that what the Social Security law 
was? 

A They had it split that year. 

Q How do you mean that? 

A They had it $900.00 and $1200.00. 


= * * 


Q (By Mr. Whittaker) I didn’t understand you. You 
said they split it; it was 900 and 1200 dollars. Did they 
change [824] the law then? 

A In 1955 they got $89.30 a month. Before that they 


were — 


Q Could you earn $1200.00 in 1954? 

A No, not in 1954; $900.00. I earned more. 

Q_ And what did you do? 

A I had them to stop my checks, which you were 
allowed, you could stop one, two, three, four, five, six 
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checks, Social Security checks, and make all the money 
you wanted. 

Q When was it you had them stop it in 1954? 

A 1954, I think that was in July, sometime — no, I 
don’t have that — stopped it in August to October in 
754. 

Q So you were free during that period of time to 
make all the money you could? 

A Iwas allowed to make that much more. 

Q Allright. 

A You see — can I tell you this? It was $78.10 a month 
during 1952 and 1953, and in 1954 it’s $89.30 a month, the 
checks are. 

Q What was it in 1955? 

A It’s the same thing, $89.30. Now — well, go ahead. 

Q In’54, could you make your 1200 or — is it 1200 in 
1954 or 900? It was 900 for you because you stopped three 
checks? 

A Yes, sir. 


* * 


[825] Q (By Mr. Whittaker) Which months in 1954 
is it you did not receive any Social Security pension? 

A August and September and February, April, May, 
and June. 

Q You received no pension from the Social Security? 

A No, no checks. I did that on account of I could 
make more money than the checks would be to me. 

Q Did you make more money? 

A Sure I did. 
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Q Did you hear one or more of the chief clerks say 
you could only work three and a half days a month? 

A Iheard some. 

Q_Is that so, Mr. Linnenberg? 

A No, it is not so. 


[826] Q Well, when you get close to the time you have 
made as much money as you can, you want to make, so as 
to not lose your Social Security payment or pay a penalty, 
as Mr. Chancellor had to pay, what did you do? 

A Well, whenever I get to the end of the time, I was 
always working for Strachan Shipping Company, and I 
would go up to Mr. Steiner and tell him such and such a 
date now I will finish up my time with Social Security 
pay, that I won’t be able to work any longer. Some years 
I finished up in September. 


“Well,” he says, “Old Boy, I’m sorry to hear that because 
I sure need you.” 


But he asked me if there wasn’t a way I could get around 
it. I said, “Well, I could cut off a Social Security check 
and make that much more money through the hall.” 


“Well,” he says, “if you can do that that will help us 
out that much.” And by only cutting off one check it 
wouldn’t amount to much. 

Q When was this? 

A That was in 1954. 
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Q Well, did you cut off a check for that purpose? 
A Yes, sir. 


£829] TRIAL EXAMINER: 
You say that conversation was either the last part of 
November or the first part of December? 


THE WITNESS: 
About the middle of November, 1954. 


TRIAL EXAMINER: 
About the middle of November 1954? 


THE WITNESS: 
Yes, sir. 


TRIAL EXAMINER: 

All right. 

Q (By Mr. Whittaker) Look, Mr. Linnenberg, you 
filed your charge on November 17. 

A Yes. 

Q Itcouldn’t be the 15th of November. 

A No. 

Q It’s less than a month after that, so it would be from 
November 17 to December 17; can you fix it any closer? 
[830] A Well, I wouldn’t hardly know to say what date, 
to tell the truth. 

Q You can’t get any closer than that it was within a 
month of December 17? 

A It would be a guess. 


TRIAL EXAMINER: 

All right. 

Q (By Mr. Whittaker) During October of 1955 did 
you make notes as to what was going on down at the 
hall? 

A Isure did. 

Q Was this sort of a diary or what were you keeping it 
for? 

A Iwas keeping it more to see what men were getting 

‘the most work, who was being sent out more than the 
other fellow was. They had a blackboard up there with 
the names and hours the men worked, and then when- 
ever they would send a man out, the man would wipe his 
name off the board. 

Q Well, Mr. Linnenberg, I am talking about the year 
1955 now, after the notices went down. 

A Oh. 

Q You notice this is 7-25-55. Is this your name here? 

A Yes. 

Q_ Let’s go back here to October of 1955. Here is Oc- 
tober 8, 1955. Here is one October 5, 1955. Is that your 
name, Linnenberg? 

A That’s correct. 

Q He has you checked as going out to work during that 
period. This is the period of time I am talking about, not 
[831] when they had a blackboard. 

A Well— 

Q What time did you generally get down to the hall? ~ 

A Ialways got down there before 7:00 o’clock. 


* * * 2 
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£8341 Q Do those notes show you worked on October 
14? 

Show what? 

Show you worked on October 14. 

No, sir, I did not work. 

Well, did you work — 

Was that in 1954 or 1955? 

1955. 

No, sir. 

Did you work on S/S “DEL VALLE” in 1955? 
‘DEL VALLE”? 

Yes. 


What month was that? October 17 — 

Do you know where you worked then? 

Yes, sir. I worked down in the batch discharging 
coffee. That should have been the 14th instead of the 
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17th. 

Q That you worked on the “DEL VALLE”? 

A Yes, sir. 
[835] TRIAL EXAMINER: 

What document are you looking at now and testifying 
from? 


THE WITNESS: 
1955, from the timebook. 


TRIAL EXAMINER: 
That is your diary? 


THE WITNESS: 
Yes, sir, that is from day to day. 


TRIAL EXAMINER: 
Go ahead. 


MR. EIKEL: 
May I see it if he is looking at it? 


THE WITNESS: 

Yes, sir. 

Q (By Mr. Whittaker) Did you work any other hatch 
jobs after the 14th? 

A The 14th of October? 

Q Yes, sir. 

A I don’t think I did. 


TRIAL EXAMINER: 
Mr. Eickel, you want Mr. Whittaker to hold up for a 
minute? 


MR. EIKEL: 

No, sir. 

Q (By Mr. Whittaker) Did you receive any telephone 
calls from Mr. C. B. Morrow to report for work? 

A I did on October 18, 1955. 

Q Was that at your home? 

A At my home, yes, sir. And I was not at home when 
he called there. And Mr. Steiner also. And when I got 
home my wife told me about C. B. Morrow and Mr. Stein- 
er calling me for me to go to work at City Docks 9 on a 
British ship, checking automobiles, and I called up their 
Long Reach 5 office and [836] a Mr. Evans answered the 
phone; and I told him to tell Mr. Steiner that I was avail- 
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able for work now, and I never heard no more from it. And 
that was the last call I received. 


* * 


£8391 @ (By Mr. Whittaker) Now, the Original Charge 
in 39-CB-124 was filed October 6, 1955, and it’s here as an 
exhibit. I don’t recall the number now. It’s part of GC-1. 


Keeping this in mind, did you get any telephone calls? 

A Isure did, one. 

Q Where did you receive this call? 

A Ireceived it at my home. 

Q Did the party calling identify himself? 

A No, he didn’t say who he was. He tried to imitate 
his voice as though it was broken Italian. 

Q What did he say to you? 

A He said, “You better stay away —” I can’t spit it out 
like he did. He said, “You better stay away from Local 
1351 hall, if you know what is good for you.” 
£840] Q What did you say? 

A Ididn’t have a chance to say nothing. He hung up 
on me. 


* * 


Q (By Mr. Whittaker) How far after the filing of 
the charges was this, a day or a week or what? 


MR. EIKEL: 
He ought to ask him when it occurred. 
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_Q (By Mr. Whittaker) Do you know when it oc- 
curred, Mr. Linnenberg? 
A Just a few days after the filing of the charge. 


s * * * 


[848] CROSS EXAMINATION 


Q (By Mr. Crystal) Mr. Linnenberg, how old a man 
are you? 

A Iamseventy years old. 

Q Seventy. When were you seventy? 

A I will be seventy on October 13, rather, this coming 
October 13. 

Q So we are talking about the time when you were 
sixty-eight? 

A That’s right. 

Q Weare talking about 1954 and 1955 here, aren’t we? 

A That’s right. 


[850] Q 

Now, did I understand you correctly when you sai@ 
that on account of your Social Security you could only 
earn $78.10 during the first nine months and the last three 
months it went up to $89.10, is that correct? 

A It went up to $89.30. 

Q $89.30. All right. 


Did I understand further that you had your quota made 
by September 1954? 
A Yes, sir. 
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Q And what did you do after September 1954? 
A I went fishing. 
Q_ All right. 


Now, when did you come back to work or back to the 
hall looking for work? 
A In January. 
Q Of what year? 
[851] A 759. 
Q Now, you were there — look at your book and tell 
us the first time you went to work in January. 
What year? 
1955. 
I didn’t go to work in January 1955. 
When did you go to work? 
May 9. 
Q In other words, you were off from September 1954 
to May 9, 1955, is that right? 
A That’s right. 


* * * * 


Q And you didn’t go back to the hall looking for work 
until May 9, 1955, or a day or two before that? 

A No, I had went down there several times before. 

Q How many times did you go before? 

A Well, I wouldn’t know exactly because that has been 
so long. 
[8521 Q Well, did you get work soon after you were 
there? 

A No, sir. 

Q How long was it after you first notified them that 
you were back looking for work that you got work? 


I got work May 9? 
You got work May 9? 
That’s right. 
Now, my question is, you had to tell somebody you 
were ready to work, didn’t you? 
A Idid. 
Q And is that the first time you were called to work, 
May 9? 
A (No response.) 
Q Whocalled you May 9, Mr. Linnenberg? 
A Mr. C. B. Morrow. 


Q Now, how long before that did you tell Mr. Morrow 
you were ready to go to work? 

A About a week or so before that. 

Q Let’s take May 9, and take a week off, and bring 
it down to May 1. That is nine days. Would that be fair 


enough? 

A Allright. 

Q Would it be proper to say when you left the hall in 
September 1954 you did not come back any more until 
about May 1, 1955? That would be correct, wouldn’t it? 

A That’s right. 

1853] Q Now, after May 9, the time you worked, how 
much did you earn out of the hiring hall throughout the 
remainder of the year, from May 9 to December 31, how 
much did you earn? 

A $906.74. 

Q And you were allowed only $1200.00 in 1955, weren’t 
you? 

A That’s right. 

Q Soyoumade $294.26 less than $1200.00? 

A That’s right. 
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[8541 Q Isn’t it a fact that you worked during the week 
of May 14, 1955? 

A Iworked May 13, 1955. 

Q Well, we are using the 14th, which is the week end- 
ing period. ; 

A Yes. Well, I got the exact date I worked. 

Q You worked for Tidemann then? 

A JI worked for Texas Transport and Terminal Com- 
pany. 
[855] Q All right. 


Did you work for Lykes that week? 
A No, sir. 
Q You worked for Tidemann. All right. 


Now, did you work in the week ending May 21 for the 


Port Commission? 
A Yes, I worked for the Port Commission. 
Q Allright. 


And also Texports? 

A What time for them? 

Q During the week of May 21, the week ending May 
21. It would probably somewhere between the 17th and 
the 21st of May. 

A No,sir. 

Q Are yousure about that? 

A. Iworked on May 13 for the Texports. 

Q We are through with that. I am getting into the 
next week, the week ending May 21. You worked for 
the Port Commission and also — 

A I didn’t work for Texas Transport and ‘Terminal 
Company in 1955 in that week. 
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Q If the union’s records show you did work, would 
you say they were wrong or that you were right? 

A Well, I am right here, according to my record. 

Q Allright. 

Did you work for the Port Commission and the Atlantic 
[856] Gulf during the week ending May 28? 

A Yes, sir, Atlantic Gulf. 

Q Did you work for the Port Commission during the 
week of June 4th? 


[857] Q (By Mr. Crystal) We are talking about the 
week ending June 4, 1955. In other words, every date that 
I give you is a Saturday. 

You want me to answer that? 

Yes. 

Yes, I worked — 

For the Port Commission? 

June 6, or the 3rd, rather. 

Well, that is before the 4th? 

Yes. 

Now, didn’t you work for the Port Commission the 
week ending June 11, the next week? 

A I wouldn’t know if the 6th would be in the 11th or 
not, and that is the only day I worked up until the end 
of the month. 

Q That is after the 4th. You worked on the 6th, is that 
right? 

A Yes. 

Q Allright. 
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Did you work after the 11th, during the week ending 
the 11th — during the week ending the 18th? 
[858] A No, sir, not for the Port Commission. 
Well, did you work for Biehl? 
No, sir — wait a minute — no. 
Who did you work for? 
I didn’t work for anybody in that week. 
I thought you said you worked June 13. 
No, I said I worked June 6. 
All right. 
Now, did you work the next week? 
A That would be the 13th? No, not the 13th. 
Q All right. 
Did you work the first week in July? 
A July 1, yes, sir. 
Q Did you work after July 1 up to the week ending 
with the 9th? 
A July 5. I imagine that would come under that, 
wouldn’t it? 
Q That was for the Port Commission too? 
A That’s right. 
Q Both days was for the Port Commission? 
A Right. 
Q Did you work after the 16th and before the 23rd of 
July? 
A 2rd of July? 
Q No. Get back. 
A July 6 to the 12th. 
[859] Q Wellnow, you have July 6 there? 
A Yes. 
Q Allright. 
Pass the 9th and see if you worked on the 10th and 
11th. 
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I worked on the 11th and 12th. 
You worked for whom? 
Port Commission. 
Did you work for Tidemann too? 
Tidemann, yes, I worked on the 6th. 
Now, let’s go back to the next week ending July 
23. The date would be between July 16 and July 23. 
July 16 to July 23? 
Yes. 
Yes, I have Port Commission one day. 
You also worked for Lykes? 
Yes, I worked for Lykes four and a half hours. 
Now, go to the next week. Did you work between 
23 and July 30? 
I worked for the Port Commission on the 26th. 
Now, did you work between July 30 and August 6? 
Wait a minute here — I found Port Commission 
. I got some more. The 27th, 28th, and 29th. 
Of July? 
That’s right. 
All right. 
[860] Did you work between July 30, from July 7, just 
keep turning your pages, and get between July 30 and Au- 
gust 6 


OPorporyp 


A 
Q 
A 
Q 
A 
Q 
July 
A 
Q 
A 


b* 
Qrok 


I worked for Biehl & Company August 1. 
Is that all? 
No. This is the 11th, next. 
Stay between July 30 and August 6. 
I worked August 1 for Biehl & Company. 
Now, the week between August 16 and — did you 
work between August 6 and August 13? 
A Yes, sir. 
Q All right. 
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Did you work between August 13 and August 20? 
A Yes, sir. 
Q Did you work between August 27 — between Au- 
gust 20 and August 27? 
A Yes, sir. 
Did you work between August 27 and September 


Yes, sir. 
Did you work between September 3 and September 

10? 

A Yes, sir. 

Q Did you work between September 10 and September 
17? 

A Yes, sir. 

Q Did you work between the 17th of September and the 
8th of October? 

A No, sir, no more days worked. 
[861] @ You mean you didn’t work after that any 
more? 

A No, sir. 

Q Are you sure? 

A The 17th of October was the last day. 

Q Did you work between September 17 and the 17th 
of October? 

A 17—September 17? 

Q Yes. 

A Yes. Wait a minute. September 2 — no, I worked 
October 6 and 7, 14. and 17. That is all in October. 

Q Are you sure you didn’t work between the 17th and 
the 22nd? 

A I don’t have no record of it right here before me. 

Q What did you say to that last question? 

A I don’t have any record of it. 
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Q You don’t have any record of it. 

Well, do you recall working during the week ending 
October 15 for the Port Commission? 

A Yes, sir. 

Q And do you recall — 

A. Not for the Port Commission October 15, no, sir. For 
Lykes Brothers. 

Q Well, let’s see if you didn’t work for Lykes Brothers 
between the 15th and the 22nd, Lykes, Master Stevedores 
and Biehl during that week. 
[862] A I worked for Lykes Brothers on the ship “DEL 
VALLE” and then “DEL VIENTO”. 

Q Andis that the last time you worked? 

A That’s right. 


= = 


Q Mr. Linnenberg, according to your statement and 
according to your records, according to our records, the 
union records, the last time you worked was during the 
week ending October 22, 1955. 

A TL imagine this date of October 17 would come under 
that. 

[8631 Q Yes, it would come within that week. 

A Yes. 

Q Now, isn’t it true that you have not been back to the 
hall since then? 

A Oh, yes. 

Q Allright. 

Now, why did you leave when you did? 

A Because I wasn’t getting any more work. Why 
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should I go down there and hang around every day and 
not get any work? 


Q The question is: You worked in every week begin- 
ning May 9 through October 22, didn’t you? 
A That’s right. 
Q And there are many members of Local 1351 that go 
weeks without working? 
A You mean button men? 
Q Yes. 
A No, they don’t go a week. 
[864] Q How many days do they go without work- 
ing? 
Very few go over a day. 
Do you keep records on their work? 
No, I don’t keep records on their work. 
You are just guessing at that, aren’t you? 
(No response.) 
Q When you left there on October 22 nobody told you 
to leave, did they? 
A NotasI know of. 
Q Nobody drove you off and told you to get away from 
there, did they? 
A No. 
Q You just left of your own accord, isn’t that right? 
A No need to hang around; I wasn’t going to get any 
more. 
Q You worked the week that you left? 
A Yeah. 
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{8701 Q (By Mr. Crystal) You knew that this case 
had been settled, didn’t you? 

A Which case? 

Q The Charge that you filed November 17, 1954. 

A Lheard of it, yes. 


* 


TRIAL EXAMINER: 
Didn’t the witness work in June 1955? 


MR. WHITTAKER: 
He was working, according to General Counsel’s Exhib- 
it 35-B in May and June 1955. 


MR. CRYSTAL: 


And in July, August, September, and [871] October. 


MR. WHITTAKER: 

That’s right. It’s the theory of the Government that 
while the notices were posted they gave him work, and 
the notices were taken down and they took him off. 


MR. CRYSTAL: 

We stipulate he worked on through after he knew 
the settlement agreement had been approved and with- 
drawn. We will stipulate that is a fact. 


MR. WHITTAKER: 
The settlement wasn’t withdrawn. 
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MR. CRYSTAL: 
You have a letter there showing it was withdrawn. 


MR. WHITTAKER: 
That is the Charge that was withdrawn. 


MR. CRYSTAL: 
All right. And the settlement agreement was made. 


MR. WHITTAKER: 
‘And he went to work under the settlement agreement. 
That’s right. That is exactly what we are contending. 


* * * » 


[882] REDIRECT EXAMINATION 


* * Ld * 


[887] Q (By Mr. Whittaker) Now, part of 37-A is 
days you were available in 1955? 

‘A. Those days I didn’t report I was available though. 

Q You were available at home? 

A That’s right. Mr. Morrow would call me at home 
quite a number of times. 

Q And the rest of this document, what is it, is that 
your handwriting? 

A That’s right. 

Q Is that your diary of the things that happened in 
1955? 

A. That’s right, and October 10, 1955. 
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Q In connection with your going down to the hall 
looking for work? 
A Yes,sir. ... 


[891] Q (By Mr. Whittaker) On October 13, 1955, 
if you will notice your diary there, did you get a telephone 
call from Mr. Logan, the acting business agent? 

A Yes, sir. 

Q About what time? 

A That was in the evening, 5:30. 

Q_ And what was the call for? 
[892] A He wanted to know if I wanted to go to work, 
and I told him yes, sir, and he says, “You report in the 
morning to Lykes Brothers.” 


MR. CRYSTAL: 
May we have the date? 


TRIAL EXAMINER: 

October 13, 1955. 

Q (By Mr. Whittaker) Now, if you look here at the 
notes you had heretofore, October 18, 1955 says “Reported 
at the union hall 6:30 a. m.” 

Yes, sir. 

Who is Mr. Wise here? 

That is Wise’s stepson. 

Of who? 

He was the stepson of Mr. Wise, the permit man. 

Mr. Wise is the permit man, and his stepson was 
there at the hall? 

A That’s right. 
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How long had he been working out of the hall? 
Just but a short while. 
You say about a month, is that right? 
That’s right. 
And was he sent out? 
Yes, sir, he was. He was sent out to City Dock 12 
that day. 
Q You made a note that Vinson left around 10:00 
a. m., is that right? 
[893] A Yes, sir. 
Q Butyou stayed until 1:00 p. m.? 
A That’s right. 


[898] EXAMINATION 
Q (By Trial Examiner) 


* * * * 


[901] Q Mr. Linnenberg, did you work as a checker? 
A I did, sir. 


* * 
4 


£905] Q After you went back to work in May of 1955 
and worked a period of time, then you stopped going to the 
hiring hall, is that right? 

A That’s right. 

Q You stopped letting them know you were interested 
in working, is that correct? 

A That’s right. 
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Q When did that occur? 

A In September, approximately. 
[906] Q 1955? 

A Yes, sir. 

Q Why did you stop letting them know? 

A Well, I wasn’t getting no work so there was no need 
then. 


[909] RALPH E. SCALF 

a witness called by and on behalf of General Counsel, be- 
ing first duly sworn, was examined and testified as fol- 
lows: 


DIRECT EXAMINATION 


(By Mr. Whittaker) 
s * 
Who are you employed by? 
Hansen, Tidemann Steamship Company. 


In what capacity? 
As Chief Clerk. 


Q How long have you been chief clerk. 
A Well, since I have been with the company, about 
nine years, [910] I believe, eight or nine years. 
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Q Areyoua member of Local 1351? 

A Tam. 

Q Howlong have you been a member? 

A Well, I don’t recall. I was a member and I was ‘out 
of the union a while, and I came back in the union again, 
and I don’t remember just what year it was. 

Q Has it been in the past ten years you have been @ 


Yes. 

Have you held any office in the Local? 
Yes. 

What office? 


Vice-president. 

Do you recall when that was? 

I believe around 1948 or 1949, something like that. - 
Have you served on the Negotiating or Contract 


Committee? 
A At that particular time, yes sir, that one time. 
Q Was that back in 1946? 
A WhenI was vice-president, yes sir. 
Q At that time were you with Hansen and Tidemann 
or someone else? 
A I was with Bloomfield Steamship Company. : 
Q What job did you have with them? 
A The same as I have with Hansen, Tidemann. 
Q Chief Clerk? 
[9111 A Yes, sir. 
Do you attend the union meetings? 
Not too regularly, no sir. 
Do you pay your percentage? 
Yes, sir. 
How do you pay it? 
How do I pay it? 


cn 


By check, by cash — 


You go down to the hall? 
Yes, sir, twice a month. 


Q What is the general business Hansen and Tidemann 
is engaged in? 
Well, I would say general cargo, steel, cotton. 
Are they steamship agents? 
Yes, sir, agents. 
Do they own any of their boats? 
No sir, I don’t believe. 
Do they do their own stevedoring? 
| £912] A Well, I believe there is a subsidiary stevedoring 
company. 
Q And the name is what? 
A Gulf Stevedores. 


Q Are there any other salaried clerks on the company’s 
payroll? 
Yes, sir. 
How many? 
One. 
What is his name? 
Robert Laird, Sr.; I believe it’s senior. 


s s s s 
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£913] Q When you have occasions to use an extra 
checker how do you secure the services of one? 

A By calling the business agent. 

Q C.B. Morrow? 

A Yes, sir. 

Q And when you do that, what procedure do you go 

? 

A Well, Lask him for the clerk that I want or the check- 
er that I want. 

Q Doyou always order by name? 

A Yes, sir. 

Q How long have you been ordering by name? 

A Oh, let’s see — since, I would say since 1944, 1943, 
[914] something like that. I don’t recall just when it was, 
maybe 1954. 


s * * 


[915] Q (By Mr. Whittaker) How much authority do 
you have over these extra checkers or clerks? 

A Well, I guess all that is to be had. I hire them and 
I tell them when I am finished with them. 

Q Do you have to consult Mr. Patton if you wanted to 
hire a monthly man? 

A Well, yes, I would have to go to the office and con- 
sult Mr. Patton and Mr. Tidemann too, I am sure, if we 
were hiring a monthly man. I have, in the past. . 

Q Now, do you recall sometime in June and July’ or 
August, 1955, there were some NLRB notices posted around 
the waterfront? 

A Yes, sir. 

Q Have you changed your method of hiring extra 
clerks and checkers since those notices were posted? 
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A No. I still call them in that I want to do my work. 
Q_ Still doit the same way? 
[916] A Yes, sir. 


. 


[917] WILLIAM C. MANN 

a witness called by and on behalf of General Counsel, be- 
ing first duly sworn, was examined and testified as fol- 
lows: 


DIRECT EXAMINATION 
(By Mr. Whittaker) 


* 


Who do you work for?. 

Fowler & McVitie, Inc. 

What job do you have with them? 

Well, I am the clerk, the only clerk they have, so 
ess it would be chief clerk. 
There are no other salaried clerks or timekeepers? 
No, sir. 
Who is your immediate superior? 
Mr. Crocker. 
What job does he have? 
Well, he owns the company. 
How long have you been chief clerk for Fowler & 
McVitie? 


POP 


7] 


OPoropsd 
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A Iam not for sure when I went to work, something 
like three years. 
[918] Q Are you a member of the Clerks and Checkers 
Union No. 1351? 

A Yes, sir. 

Q How long have you been a member of it? 

A Well, I believe either the latter part of 1946 or the 
first part of 1947. 

Q Have you held any office in the Local? 

A. Well now, what do you mean by that? President or 
vice-president? 
Yes. 
No. 
Have you served on any committees? 
Yes, sir. 
What committee? 
I was on the Contract Committee several years ago. 
Were you on it this last time too? 
Yes, sir. 
I believe the Local advanced you some expense mon- 
ey in 1956 in connection with that work, didn’t they? 

A 1956, you mean this year? 

Q Probably this year, but I have records for 1956. 

A Yes sir, they pay you for your trips, your expense 
and your days. 

Q Are you on any other committee this year? 

A Well, I have been told I was. I had forgotten about 
being on a committee. 
[919] Q Isthat the Nominating Committee? 

A That is what someone told me yesterday. I didn’t 
remember being on it. We have so many committees, 
sometimes it’s hard to keep up with it. 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
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Q Have you done any work yet on that committee? 
A No, sir. 

Q Do you know what your duties are as chairman? 
A Yes sir, I do. 


TRIAL EXAMINER: 
Did I hear you say “As chairman”? 


MR. WHITTAKER: 

Yes, sir. 

Q (By Mr. Whittaker) Are you chairman of that 
committee? 

A Yes sir, that is what I was told, I was chairman of the 
committee. 

Any names that are submitted to be taken into the Local, 
we examine their application and more or less pass on it 
or recommend to the Local as to what we think, is all. 


* s * * 


[920] Q What kind of operations is Fowler & McVitie 
engaged in? 

A They are agents for NYK Line, a Japanese line. They 
have one regular line runs in here, comes in once a month. 
They do their own stevedoring. 

Fowler & McVitie does their own stevedoring? 
Yes. It’s under another name. 

What is the name of that? 

Liberty Stevedoring Company. 


* * s 
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£921] Q Did you ever work for Lykes Brothers? 

A Yes, sir. 

Q What was your position at Lykes Brothers on the 
last job you held? ‘ 

A Iwas chief clerk. 

Q How long ago was that? 

A About three and a half years. 

Q Do you have occasions to order extra checkers or 
clerks or timekeepers from Local 1351? 

A Well, in my present position, not too much. You 
see, one line, and also, we have a lot of inbound — of 
course, I do the clerking and I do order the timekeeper. 
That is the main thing we have now, the timekeeper, 
and one clerk. i 

Q What procedure do you follow when you order some- 
one from Local 1351? 

A I just call the business agent and tell him I want 
some men, how many I want, or if it’s a timekeeper I us- 
ually ask for the same one each time because he is familiar 
with our system and — well, there are two or three I have 
used quite [922] often, and if it’s one of the three, it makes 
less work on me showing them what to do; so, I usually 
try to pick out who I want. And most of the time, if I 
do need checkers, the same procedure, I will see who he 
has on the available, and pick out who I want. 

Q You pick out your checkers too? 

A Whenever I use any. 

Q Well now, was that the procedure you followed be- 
fore the notices were posted down on the docks back in 
June through August of 1955? 

A Well, as well as I remember, at one time they had 
some kind of a ruling you could pick them by name if you, 
paid them the ten cents extra, or something. I don’t know. 
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I think nearly always you could get who you wanted any- 
way, whether you were paying the dime or not. 

Q You don’t remember when that was discontinued, do 
you? 

No, I don’t. 

Do you pay a percentage to the Local? 

Yes, sir. 

How often do you pay that? 

Well, twice a month. We get paid every two weeks 
on a regular salary. 

Q Doyou pay it personally or by mail? 

A Personally. 

Q By check or cash? 

[923] A Most of the time I pay by check. 

Q Do you know how the extra clerks and checkers that 
you order are paid? 

A By check. 

Q And are the checks made up in the Fowler & McVitie 
office or where? 

A Well, they were, they came out of Galveston for 
awhile, I think. I don’t know for sure whether they are 
made up at Galveston or not. Right now, I am not sure. 
You see, that IBM system went in. I don’t know whether 
| they are using that or not. Some companies do, and send 
| them down there. I don’t know whether they get a regu- 
lar check from Fowler & McVitie or if it comes out of 
the IBM. The system just went in recently about — 


TRIAL EXAMINER: 
Wait a minute. 

' Q (By Mr. Whittaker) Yes. I think we have it here 
that it went in in July, 1955. 


235 


What authority do you have over clerks and checkers, 
timekeepers that you ordered? 

A Well, I tell them what to do. 

Q Is there any supervisory authority that you don’t 
have over them? 

A No,I don’t understand what you mean. 

Q Canyou fire them any time you want to? 

A Yes sir, sure can. ; 
[924] Q And you can pick them out by name if you 
want to? 

A Well, I always have. 


* 


TRIAL EXAMINER: 
The Nominating Committee you serve on, does that have 


anything to do with nominating officers? 


THE WITNESS: 
I believe that wasn’t a nominating committee. That is 
an examining committee. 


TRIAL EXAMINER: 
At any rate, you don’t have anything to do with nom- 
inating officers? 


THE WITNESS: 
Yes, sir, anybody who is a member of the Local and is 
present at a meeting. 


TRIAL EXAMINER: 
Yes, sir. My question was poorly worded. 
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As a member of that nominating committee, that com- 
mittee doesn’t have anything to do with getting up a slate 
of officers for the coming year? 


THE WITNESS: 
No, sir. 


G. R. VINSON 
a witness called by and on behalf of General Counsel, be- 
ing first duly sworn, was examined and testified as fol- 
lows: 


* 


1925] DIRECT EXAMINATION 
Q (By Mr. Whittaker) 


s * 


Q Have you worked out of Local 1351? 
A Yes. 
Q For how long a time have you worked out of that 
Local? 
A Well, I went out there and signed up on July 1, 1946. 
And when is the last time that you worked out of 
it 


Q 
? 
A The last day? 
Q Yes. 

A Well, let’s see. I will have to look up my records here 
— wait a minute. I can tell you. 
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Q Without being exact, was it sometime around July, 
1956? 

A Yes. I went out there until July 1, 1956, and sat 
around the hall, but I didn’t work. I made myself avail- 
able around the first of July, 1956, but the last day I 
worked and drew pay was on the 10th of November, 1955. 

Q What is that you are reading from? 

A This is a book that I kept a record of all the days 
that I worked and who I worked for and what I made. 


* * * * 


£929] Q (By Mr. Whittaker) I show you what is here 
as General Counsel’s Exhibit 28, Mr. Vinson, and ask you 
if you have ever signed one of those, filled it out and 
signed it, for Local 1351. 


A Yes, I think so. 

Q Doyou remember when you signed it? 

A No,I don’t remember when I signed it. 

Q Do you remember bringing a copy of it up to our 
office? 

A Yes, I believe I remember bringing it up there. I be- 
lieve I remember bringing it up there. 

Q_ Did you ever return it to Mr. Morrow? 

A Well, I tell you, I just don’t know. But I had sev- 
eral of these — I mean, I filled out one, but I had sev- 
eral blanks out at the house. Whether I turned it over to 
C. B., I am not sure. I know I signed it. But I am not 
sure about that. 

[930] Q ‘Did you abide by the terms at the bottom? 

A Yes, I have always abided by the terms out there. 

Q In other words, you paid your percentage? 

A Yes, paid the percentage. 
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Q Agreed to designate them as your bargaining agent? 
A. Yes sir, and stay sober. 


TRIAL EXAMINER: 
Strike the last line.in the remark from the record. 


THE WITNESS: 
I beg your pardon, Judge. 


TRIAL EXAMINER: 

Mr. Vinson, we will get along much faster if you will 
just answer the questions. 

Q (By Mr. Whittaker) Now, did you file any charges 
against Local 1351 in Case 39-CB-91? 

A Yessir, we filed charges, I did. 

Q_Isthat your signature on GC-1-AA? 

A Yes, sir. 

Q And later on did you sign that withdrawal request 
there, which is GC-1-CC? 

A Yes, sir. That is my signature there. I signed it. 


* * * * 


£931] Q (By Mr. Whittaker) Mr. Vinson, I will show 
' you General Counsel’s Exhibit 1-E, original charge in 39- 
CA-524, dated October 6, 1955. Is that your signature? 

A Yes, sir. 

Q And then I will show you the original charge in 39- 
CB-124, dated October 6, 1955, marked here as General 
Counsel’s Exhibit 1-P, and ask you if that is your signa- 
ture. 

A Yes, sir. 
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Q Do you recall when the notices were posted in the 
hall of Local 1351? 

A Yes, sir, I do. 

Q And do you recall when they were taken down, do 
you remember about when that was? 

A I believe it was some time in August, last August 
or September; I don’t remember the date. 

Q Of 1955? 

A Yes, sir. 


£933] Q Have you ever worked as a timekeeper? 
A No, sir. 


[935] Q (By Mr. Whittaker) Did Mr. Morrow offer 
you a job timekeeping? 

A Let’s see. On October 10, about 4:00 o'clock, C. B. 
called me and said he had a timekeeping job for me down 
at Berth 8. I said, “C.B., Inever keep time.” 


And he raised his voice like he was mad and told me 
that I was — it looked like I was trying to pick my job. 
And then he switched over on Dave McGovern and said, 
“You tried to bribe Dave McGovern —” 


MR. CRYSTAL: 
I object to anything about Dave McGovern as being 
hearsay. 


A (Continuing) He said I had tried to bribe Dave 
McGovern $25.00, and I told C. B. I loaned Mr. McGovern 
$50.00 to pay on a car note. 


TRIAL EXAMINER: 
We have this conversation occurring the 10th of October. 
What year, please? 


Q (By Mr. Whittaker) Give us the rest of the con- 
versation. 


TRIAL EXAMINER: 

Excuse me. I thought he had. 

A Than CB. said did I want to work all the time, and 
I told him no, I just wanted a fair share of the work 
and I also £936] told him that I had not worked any from 
September 3 in 1955 to September 28. 


And then he said, “I want you to understand, you old 
son of a bitch, if you keep coming out here somebody is 
going to knock you in the head and beat you up.” 


I told him the NLRB had told me it was all right to go 
to the hall. 
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And then he said, “I want you and Lennenberg to under- 
stand that you are not welcome out here.” And he also had 
previously told me that I was not welcome. 

Q Then what happened? 

A He hung up then. 


* * 


Q (By Mr. Whittaker) In these previous telephone 
calls you received on October 8 and 9, 1955, was this ap- 
parently the same voice or difference voices? 

A_ No, it was the same voice. 


MR. CRYSTAL: 
Same voice 48 whose? 


THE WITNESS: 

The man that was talking to me. 
[9371 Q (By Mr. Whittaker) Did you ask the man 
what his name was? 


TRIAL EXAMINER: 
Did you recognize the voice on the 8th and the 9th 
as Mr. Morrow? 


THE WITNESS: 
I know C. B.’s voice. 


TRIAL EXAMINER: 
It was not him? 


THE WITNESS: 
No. 
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Q (By Mr. Whittaker) In your first conversation 
what was said? 


MR. CRYSTAL: 

We are going to object to him telling about any conver- 
sation until he identifies the person or connects the per- 
son with the respondent unions. 


TRIAL EXAMINER: 
Your objection is noted and overruled. 
Q (By Mr. Whittaker) You may answer. 


TRIAL EXAMINER: 

And you may have a standing objection to any question 
concerning these anonymous telephone calls. 

A Well, of course, the first threatening telephone call 


came on Saturday morning, May 8, 1955, and someone 
called — 
Q (ByMr. Whittaker) May 8? 
A Not May 8. October 8, and called me over the phone 
' between 10 or 11:00 o’clock, but would not give his name. 
Q What did he say to you? 
A He disguised his voice, looked like, and said, “You 
' better stay away from 1351; you may get hurt.” 


And then that same day — 


TRIAL EXAMINER: 
Was that all of that telephone conversation? 


[938] THE WITNESS: 
Yes, sir, that part of it. 


TRIAL EXAMINER: 
That is all there was? 


THE WITNESS: 

Yes, sir. * 

Q (By Mr. Whittaker) Did he say anything else? : 

A No, he didn’t.. He just hung up. I started to say 
something, but I heard the phone click. 

Q OK 

What was the next telephone call? 

A Well, it was — it was later, between 4 and 5 o’clock, 
two more calls, and the same identical threats were made, 
and the fellow hung up before I could even say anything. 

Q Then on Sunday, they just rung the phone, is that 
it, there was no conversation? 

A Wait a minute. On Sunday afternoon, October 9, 
about 1:00 o’clock, I received another call, and this man 
made the same threats. 

Q Was it the same disguised voice? 

A Yes, I believe it was. 

Q Did you get any more calls on Sunday? 

A. Yes, I got, on October 9, that same afternoon, around 
3:00 o’clock, and 6:00 o’clock. Both times, after I put the 
receiver to my ear and said, “f{ello,” he hung up, and I 
could hear the phone ring. He didn’t say anything. 

Q Now, was that all the threatening calls? 

A. Yes, I believe it was. 


* * * * 


[9411 Q (By Mr. Whittaker) Following this, during 
the year 1955, did you have any trouble with your car 
being molested at the hall? ‘ 
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A Idid. 

Q Now, do you remember the first time, do you have 
the date? 

A Yes, I have the date here. That was on November 
7, while my car was parked out in front of the hall on a 
side street, Leo Shepherd stuck a match stem on the valve 
core while A. B. Wise watched for him. 


MR. CRYSTAL: 
May I ask a question on voir dire? 


TRIAL EXAMINER: 
If there is no objection. 


MR. WHITTAKER: 
O.K. 


VOIR DIRE 


Q (By Mr. Crystal) Did you see that done? 
A Ididn’t see with my own eyes. 


MR. CRYSTAL: 
I object to what somebody told him as being hearsay. 


TRIAL EXAMINER: 
Mr. Whittaker? 


MR. WHITTAKER: 
Allright. Strike it. 


Strike it. 
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DIRECT EXAMINATION (Continued) 


Q (By Mr. Whittaker) On this date how did you find 
your car? 
[942] A The tire was almost flat and the match stem 
was in the valve core in the lefthind wheel, and this man 
was riding with me — you want me to say that? 

Q Who was riding with you? 

A Arthur Craig was riding with me at the time, and 
I think Mr. Wright was there, but he didn’t see it; but 
Arthur Craig said, “You better look down at your tire 
there; I think you will find something.” 

Q How did you get it fixed? 

A Well, I tell you, the air was about half out, and I 
pulled the match stem out, drove around the block to 
a filling station and put some air in my tire. 


» * s * 


[9481] Q (By Mr. Whittaker) Now, did this happen 
again or not? 

A Yes. It happened on November 28, and the left front 
tire had all of the air out, and I had a longshoreman going 
out to the hall help me change tires. 

Q Well now, did you do anything to try to keep them 
from letting the air out of your tires? 

A Yes. I went to several law enforcement officers 
up town. 

Q Well, at the hall, where did you park your car? 

A I was parking it at that time in front of the — out 
on the street. That was the last day I ever parked it out 
there. I parked it up in front of the door from then on, 
close to the door. 
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Q Why did you do that? 

A To keep them from — so I could watch it, look 
through the blinds out there and watch my tires and see 
that no one let the air out. 

Q Those are venetian blinds, aren’t they? 

A Yes, sir. 

Q Now, do you remember a specific instance in which 
you [944] opened the venetian blinds so you could watch 
your car? 

A. I tried to open those Venetian Blinds every morn- 
ing; and one morning I was sitting in the hall — 

Q What day was this now? 

A It was on December 2. I was sitting in the hall about 
7:30, C. B. walked to the front door and closed the Vene- 
tian Blinds. I had opened them, or somebody else opened 
them; I opened them almost every morning on the front 
door in order that I could watch my car. 

Q Are they normally kept closed in the morning? 

A No. The men around the hall usually open all the 
Venetian Blinds. 

Q In regard to C. B. Morrow’s office, how far is it, 
how far is his office door from the front door? 

A Well, it’s really at the far end of the building. I 
don’t know how long that hall is, but his office is — you 
go in the front door right in the middle of the building 
and walk catty-cornered across the hall going in the back, 
and he has a small office in the back there. 

Q Well, could you pick out an object in here that 
would be about as long as the hall? 

A Well, I believe this room may be a little bit longer 
than the hall, just like that was the hall, just like that was 
the front door over yonder, why, C. B.’s office would be 
over there in the corner. 
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[9451 Q It would be about 75 or 80 feet? 

A Well, I guess so. 

Q Mr. Linnenberg — pardon me — Mr. Vinson, excuse 
me, did you receive a telephone call from Mr. Morrow on 
May 8, 1956? 

I did. 

About what time of day was it? 

About 10:30 a.m. 

Where were you at the time? 

I was at home. 

Give us this telephone conversation. 

Well, C. B. called me and he said he wanted to 
talk to me but he didn’t want me to tell the NLRB what 
he wanted to talk to me about. 


And I said, “C. B., our case is in the hands of the Lab- 


or Board and whatever you tell me I will have to tell 


” 


them. 


And well, I told Mr. Linnenberg — I was in with Mr. 
Linnenberg — 


MR. CRYSTAL: 
I object to him testifying what he told Linnenberg. 
Q (By Mr. Whittaker) This is a conversation, isn’t 
it? 


MR. CRYSTAL: 
We are not a party to that conversation. 


TRIAL EXAMINER: 
This is a conversation between you and Mr. Morrow? 


That is the conversation we want. 


[946] MR. WHITTAKER: 

He is relating the conversation he had with Mr. Morrow 
about Linnenberg. 

A (Continuing) I told C. B. I had gone in with Mr. 
Linnenberg in this case and whatever happened we would 
have to tell the NLRB. 


He then told me that Mr. Linnenberg was out of the 
case and had nothing whatever to do with it and hadn’t 
been down to the hall that year. That was in ’56. 

Q (By Mr. Whittaker) Yes. 

A So then, he told me that the Union if necessary was 
going to take the case through the State Court and all 
the way to the Supreme Court of the United States. And 
he also told me that if I, not we, had not brought this case 
up that I would have been at work like Wright and some 
of the others. 


I told him that I had heard that several of us would be 
placed on Social Security and as long as I was able to work 
I wanted to work. 


He said that I got all of this from old drunkards, like 
Craig. He said, “Now, you see what Wright is making. 
Now, don’t tell the NLRB what I said.” And that is all. 

Q And he hung up then? 

A Yes, sir. 
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Q Who was Wright? 
A Mr. O. O. Wright, the man who rode with me until 
I quit going out there. He was the one that testified here. 


* * La * 


£9551 Q Did you have any illness in 1955? 
£9561 A Oh, just a bad cold is all. 

Q I mean, was it sufficient as to keep you from report- 
ing? 

A Oh, no, no; no, I could work. 

Q Did you have any illnesses in 1956 that would keep 
you from working? 

A No, sir. 

Q Now, you changed your method of reporting only 
the first three days of the week. When did you start 
that? 

A Istarted that January 1, ’56. 

Q And why did you change to only reporting the first 
three days? 

A The first three or four days. Well, I wasn’t being sent 
out and, oh, you know, C. B. had told me I wasn’t welcome 
down in 1351. 


MR. EIKEL: 
When is this? I didn’t get the date on that. 


MR. WHITTAKER: 

January 1 or 2nd, 1956 he changed to reporting the first 
three or four days of the week. 

Q (By Mr. Whittaker) Why did you stop reporting 
in July, 1956? 


250 


A Iwent to the Labor Board and asked Mr. Stephens 
what to do about it, and he said, “Well, if he isn’t sending 
you out, I don’t see any reason for you to go out there.” 


* * * * 


[957] Q (By Mr. Whittaker) Then, according to your 
records, the last time you were sent out for work was No- 
vember 10, 1955? 

A That’s correct. 

Q What time of morning did you report at the hall? 

A Well, I always went to the hall around 6:40. I was, 
I believe almost every time C. B. drove up, I was there. 

Q And how long did you stay then? There has been 
some testimony about calls, which would be the first call 
back in 1954? 

A. Assoon as C. B. walked in the hall, he got there along 
about 7:00, the phone would start ringing and he would 
go there and begin to answer it, then he would tell the 
different men to go out. Some of them he would call up 
over the phone. Some of them he would call there in the 
hall and tell where to go. 

Q And if you weren’t sent out, how long would you 
stay there in the hall? 

A Well, up until January 1, ’56 I stayed until around 
10:00 o’clock, sometimes a little longer. But in 1956, the 
days that I went out there, I stayed until he called the 
men he was going to call there in the hall, and after he 
started calling the men from the Carloading Hall, the 
Deep Sea Hall, I didn’t stay very long, long about 8:30. 
[958] Q At that point, were all the men used up in the 
hall or not? 


251 


A Well, there would be some left there in the hall, a 

few, new ones that come in there. 

Would there be any button men left? 

No, sir. 

Would there be just a few permit men? 

Yes, a few. 

Like Linnenberg? 

Yes, he was there several times — well, not in 
1956, but along in ’55 he was there. 

Q Now, when you are out on a job working as a per- 
mit man and it comes time to wind up the job, who are the 
first people that are layed off? 

A Permit men are first layed off. 

. Q Well, have you since May 18 of 1954 been on a job 
on which you were layed off ahead of members, button 
men? 

A Yes, sir. 

Q Doyourecall any particular job? 

A Well, it was over on some pineapple, but I don’t 
believe that was but once. And then, on several times on 
steel boats for Lykes and also for “3T’s.” 

Q_ Was this after May 18, 1954? 

A Yes, I think as well as I can remember, I was layed 
off on a boat down at “3 T’s” in August of 1955, and then — 

Q Do you know the button men they kept on, do you 
recall [959] his name? 

A No,I don’t; no, I don’t remember. 

Q Was there any checking work left to be done when 
you were layed off? 

A Oh, yes, there was plenty of that. 

Q Well, do you recall any other instances in which 
you were layed off and button men were kept on? 

A Since 1954? 
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Q Yes, sir. 

A Well, I don’t — that wouldn’t concern me. I have 
seen that go on a lot, but when I was checking on pine- 
apple, I was hardly ever layed off ahead of button men. 
However, I have been. 


* 


Did you always pay your percentage? 

Yes, sir. 

Back in 1954 how much percentage were you paying? 

I was paying five per cent. 

Do you know when it went to three per cent? 

Well, I think it was sometime in 1955; I don’t re- 
member just when. I could look on this. 


Permit men five per cent, and I think around January 
1 of [960] this year, in 1955, I don’t know just when it 
was the button men and permit men were both placed on 
five per cent. 

Q January 1, 1955 you say the button men started pay- 
ing five per cent? 

A Lam not sure about the button men, when they start- 
ed paying. 

Q Can you give us the date, the best you can, when 
they started collecting three per cent? 

A Let’s see. It was the tax to — the tax of the Union 
to levy dues on the — 

Q Can you find the date there? And read it to yourself. 

A On January 1 of this year, both button men and per- 
mit men were placed on five per cent dues assessment, 
around November 1 this year dues assessment changed 
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again and button and permit men were placed on a three 
per cent assessment, and this plan is still in effect. 

Q_ And it’s your recollection then it’s around November 
1 of 1955? 

A Yes sir, that is what I — 

Q Did you ever try to join the Local 1351 as a mem- 
ber? 

A Yes, sir. 

Q When did you first try? 

A I wrote a letter to Dave McGovern — well, he was 
there, it was while he was there, I wrote two letters ask- 
ing him about it, and he said the best thing, well, he said, 
“The best thing [961] for you to do is write a letter and 
I will take it up at a meeting we will have here.” But I 
never heard of anything that came of it. 

Do you remember the first letter, as to the year? 

Yes. 

What year? 

It was in 1947. 

When was the second letter? 

The second letter was in "48. 

Did you write any more letters? 

Yes, sir. I wrote a letter every time they changed 
business agent, I wrote to John Brannan — 

Q What year was John Brannan business agent? 

A I don’t remember just what year he was that. He 
died in office. 


Then, after I — I wrote another one after Paul Marks 
went in. 

Q Do you know what year he went in? 

A I believe he was in somewhere in 1951 or ’52. I 
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don’t know. I never kept up with those dates when they 
went in office. 

Q Did you write a letter to Mr. Morrow? 

A No, sir. 


[962] CROSS EXAMINATION 


Q (By Mr. Eikel) Mr. Vinson, did you feel you were 
receiving less than your fair share in 1954 during the times 
you have testified about? 

A. Yes sir, I was very much dissatisfied. 

Q How much work did you want to receive, every day? 

A No, but I wanted to receive about as much as IJ had 
made the previous years. I made over a thousand dollars 
a year. I believe it’s something over a thousand dollars 
less in 1954, and a lot more than that. In years before 
that I received one year, I think, about $4,700.00 or $4,- 
800.00. 

Q What did you receive in 1953? 

A. Inever have added that up. 

Q Can you give us a rough idea? 

A I believe it was somewhere around thirty-five or 
thirty-six hundred dollars. 

Q And then in 1954 how much did you receive? 

A I believe it was twenty-five hundred dollars some- 
thing. 

So you had about fourteen hundred dollars less? 
Well, just call it a thousand dollars less. 

That is when you were dissatisfied in 1954? 

Yes. I was getting dissatisfied in the summer of 
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Q Then in 1955 you made about as much as you did 
in 1954? 

A No, sir. In 1955 I believe I made about thirteen hun- 
dred [963] dollars. 

Q So you made about twenty-five hundred dollars less 
in 1955 than in 1953? 

A Yes, sir. 

Q Then in 1956 you say you only went down to the 
hall occasionally, no more than two or three times a week, 
and it was July when you quit? 

A That’s right. 

Q During that time, you were not sent out at all, is 
that right? 

A That’s right. 


MR. EIKEL: 

That is all. 

Q (By Mr. Dowd) Mr. Vinson, did you ever leave the 
hall after reporting in the morning, before you heard any 
calls made to any other unions? 

A Yes, sir — no, I didn’t leave the hall; I never left 
the hall in 1956 until C. B. began calling Carloaders from 
the Deep Sea. 


CROSS EXAMINATION 


Q (By Mr. Crystal) How old are you, Mr. Vinson? 
A 68. 
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[980] Q (By Mr. Crystal) Do you know which men 
in 19 — in 1351 are union and which are non-union? 

A Well, I wouldn’t know now. You see, I haven’t been 
out there since July 1 of 1956. 

Q_ Did you know on July 1, 1956 which men were union 
and which weren’t? 

A Oh, yes, I think I knew everyone there except the 
new ones that had just come in, and they were non-union. 

Q Isn’t it true on many occasions when the men went 
out and left you sitting there that some members were sit- 
ting there too? 

A Idon’t — 

Q_ Expecially men your age? 

A No. If they wanted to work they weren’t there, they 
went out. 

Q You never saw any men your age, members, sitting 
there and not go out while non-union members went out, 
did you? 

A Thenon-union members went out last. 

Q You never saw a non-union member go out and a 
man your age stay, a member? 

A Aman that had a regular job might come by the hall 
and stay a while, play cards, and go to the job, and a union 
man [981] might stay there a little while, but not long, 
except on Saturday. 

Q Isn’t it true, Mr. Vinson, that on occasion members 
of your age are left behind while non-members go out? 

A No. I tell you, if a union man wants to work, he 
works. 
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[987] MR. CRYSTAL: 

Now, I want to call the Examiner’s attention to the fact 
that the settlement agreement was approved by the Region- 
al Director on June 6, 1955. 


TRIAL EXAMINER: 
June 6 or June 9? 


MR. CRYSTAL: 
I think it’s May 9 and June 6. 


TRIAL EXAMINER: 
Let’s get the settlement. 


MR. WHITTAKER: 
What is your point, Al? 


TRIAL EXAMINER: 
Approved June 9, 1955. 


[996] TRIAL EXAMINER: 

Gentlemen, do you gentlemen agree the rebate this gen- 
tleman got was the same kind of rebate all other men 
got as far as non-union men are concerned, paid in during 
a specified period? 


MR. WHITTAKER: 
Yes, sir. 


MR. EIKEL: 
We have no objection to that. 


* * 


£1002] TRUETT H. HUTSON 
a witness called by and on behalf of General Counsel, being 
first duly sworn, was examined and testified as follows: 


* * * * 


DIRECT EXAMINATION 


Q (By Mr. Whittaker) ... 


* * 


Q Who do you work for, Mr. Hutson? 
A Presently, I am employed with the United Fruit Com- 
pany. 


Q_ ...Are you a member of Local 1351? 
A Yes, sir. 

Q How long have you been a member? 
A Since its organization, sir. 


Q And have you served on the committee that engages 
in [1003] selecting the names of those to be passed on for 
members? 

A State that again, sir. 
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Q Have you served on a committee which selects names 
of applicants to be passed on for membership? 

A Not applicants, sir. I served on a committee for new 
membership, yes, Sir. 

Q What is the name of that committee? 

A Membership Committee, sir. 

Q Isee. Were you the chairman of it last year? 

A_ Yes, sir. 

Q Ibelieve you voted in members twice during the year, 
didn’t you, sir? 

A Two or three times, twice, yes, sir, I believe. That 
could be verified by the business agent. 


* * * * 
[1008] CROSS EXAMINATION 


Q (By Mr. Crystal) ... 


Q What do you do for the United Fruit Company, what 
is [1009] your position there? 

A Lamclerk for them, sir. 

Q And as clerk, do you select the men whom you are 
to use? 


A Yes, sir. 

Q Now, tell us, please, sir, how do you select your men, 
what do you do, what is the procedure you follow? 

A Icall up and ask for the men I want, trying to get 
competent men or men I figure can do my work properly. 

Q Inother words, you call Mr. Morrow and ask for the 
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men you want, whom you feel are competent to do the 
work you want, and you ask for them by name? 
_ A Yes, sir. 


[1012] CLIFTON BOYD MORROW 
resumed the stand and was examined and testified further 
as follows: 


DIRECT EXAMINATION (Continued) 


£1013] Q (By Mr. Whittaker) Mr. Morrow, do you fur- 
nish any clerks, checkers or timekeepers to Bloomfield 


Steamship Company? 

A I don’t, now I don’t. I think Bloomfield Steamship 

Company is out of business at the present time. 

Well, have you in the past, since May of 1954? 

May of 1954, I am sure I did furnish clerks. 

Did they have a chief clerk at that time? 

Yes, sir. 

Do you recall his name? 

Well, in 1954 I am pretty sure it was E. B. Perkins. 

Did he follow the regular procedure you described 
before in ordering extra clerks and checkers? 

A Yes, sir. 

Q What about Garcia Line Corporation, since May of 
1954 have you furnished them with any clerks or checkers 
or timekeepers? 

A Yes, Iam sure I have. 

Q Who ordered them from Garcia, if you know? 
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A To the best of my knowledge, at — Garcia is operated 
by Tidemann and — I mean Hansen & Tidemann, and Roy 
Scalf would order the men. 

Q Have you furnished, since May of 1954, clerks, check- 
ers or timekeepers to Texas Marine Transport Company, 
Inc.? 

A ‘Texas Marine Transport Company? Yes, sir, I have 
furnished clerks and checkers to them. 

[10141 Q Do they have a chief clerk? 
They do now, yes, sir. 

Q What is his name? 

A B.A. Stockton. 

Q Is he a member of Local 1351? 

A Yes. 

Q Does he follow the normal procedure in ordering 
clerks and checkers? 

A Yes, sir. 


Q (By Mr. Whittaker) How does B. A. Stockton order 
extra clerks and checkers, Mr. Morrow? 

A He calls the hall and asks for men by name, selects 
the men that he wants. 

Q And how do you — and then you send the men out 
on the job? 

A Yes, sir. 

Q Have you furnished extra clerks and checkers to 
[1015] Canadian Gulf Line, Limited? 

A Well, I haven’t furnished them any checkers or clerks 
in the last year or so. I have furnished timekeepers. 

Q Who orders the timekeepers from Canadian Gulf Line, 
Limited? 
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A Mr. Hans Mueller. 

Q Is Mr. Hans Mueller a member of Local 1351? 

A No, sir. 

Q Does he use the normal procedure for ordering extra 
timekeepers? 

A Yes, sir. 

Q Have you furnished extra timekeepers, clerks or 
checkers to Suderman Stevedores, Inc. since May 1954? 

Yes, sir, I have furnished timekeepers. 

Who orders the timekeepers? 

At the time, the walking foreman orders them. 

Walking foreman is — 

I would say walking foreman, I guess he’s the super- 
intendent now. 

Q Well, when he was a walking foreman, was he from 
the Deep Sea Local or Carloaders Local? 

A He was from the Deep Sea Local. And the man before 
him was named Chester. 

Q Was he from Deep Sea Local too? 

A No, sir. He didn’t belong to any local at all. 

[1016] Q When you say “walking foreman,” is that sub- 
ject to change? It’s not always the same person that would 
call? 

A No. I would say the man they have now was a walk- 
ing foreman, and I think they have promoted him to super- 
intendent. 

Do you know his name? 

His name is Archie Damphier. 

Does he still order from you? 

Yes, sir. 

As superintendent, is that a pier superintendent or 
dock superintendent you are speaking of? 
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MR. EIKEL: 
We object unless he knows of his own knowledge. 


TRIAL EXAMINER: 

He can answer. 

A I don’t know exactly what title he has. I would just 
call it superintendent for Suderman Steamship Company, 
Suderman Stevedoring Company. 


* * * 


Q (By Mr. Whittaker) So the record will be clear, what 
this scratch pad means, General Counsel’s Exhibit 21, let’s 
take a look at the page, the top or underside of the first 
page. There is a — 


[1017] TRIAL EXAMINER: 
Does it bother you if I look over your shoulder? 


THE WITNESS: 
No. 


MR. WHITTAKER: 
Mr. Examiner, if you want to ask any questions on this, 
break in. 


TRIAL EXAMINER: 
I think you will take care of what I want. I want to 
know what these various marks mean. 


MR. WHITTAKER: 
Well, I think it will shorten things if you have a question, 
just to break in on this. 
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Q (By Mr. Whittaker) Now, the date appearing on the 
second page there is 7-25-55, which would be on a Thursday. 


Now, what does this “Linnenberg” with a check mark 
after him, what does that mean? 

A You want me to explain this the best I can? 

Q Please, sir. 

A Well, I put the group of men, the names of these men 
up here — 


TRIAL EXAMINER: 
On the back side of Page 1, is that right? 


TRIAL EXAMINER: 

All right. Go ahead. 

A (Continuing) They were put up here as ready for a 
job, to go out on a job. 


And as I got my orders from the different companies, I 
put down on the next page, on the front of the next page, 
[1018] where these men should go and at what time. 


And as I called them, I put a check mark up here signi- 
fying that they had went on the job. 


TRIAL EXAMINER: 
Check mark on the back of page 1? 


THE WITNESS: 
- Yes, sir. 

A (Continuing) And I also put a check mark and an X 
on the back of their name, I put an X to show they had went 
out. 

Q (By Mr. Whittaker) Now, you are looking at Page 2? 

A Page 2, yes, sir. ; 

Q_ The front of Page 2? 

A As I went out — 


TRIAL EXAMINER: 
Let’s go ahead and carry it across. What does this mean? 


THE WITNESS: 
That means the company he worked for, Texas Stevedore 
Company. 


TRIAL EXAMINER: 
That is the last column on Page 2? 


THE WITNESS: 

Yes, sir. 

Q (By Mr. Whittaker) He went out as a checker? 

A He went out as a checker, yes, sir, to Texports Steve- 
doring Company. And when I contacted him by phone, I 
put a dash by the side of his name to show that he was 
working. And all the men with a dash by the side of their 
name were working at that time. Them that didn’t have 
a dash wasn’t working. 


And I sent them men out. That was on the 7-25-55, £1019] 
7-26-55, 7-27-55. 
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TRIAL EXAMINER: 
Mr. Whittaker, may I break in a minute? 


Is this true or not? When you have names on the back 
of the page, like this on the back of Page 1, does that in- 
dicate the people that are available for work? And then, 
when they are on the front of a page, like they are on 
Page 2, does that indicate they have gone to work and 
you filled in the proper information to show where they 
went, when they went, and what they are doing? 


TRIAL EXAMINER: 
So this is really, referring to the back of the page, is 
really the list of those who are available, is that right? 


THE WITNESS: 
Yes, sir. 


TRIAL EXAMINER: 
On the front of the page is a list of those who actually 
went to work; is that right? 


THE WITNESS: 
Yes, sir. 


TRIAL EXAMINER: 

Thank you, sir. 

Q (By Mr. Whittaker) And this column, the first 
column on the back of Page 1, Currie, Reid, Morgan, and 
Martin, are those the names of members who are out 
of work? 

A Yes, sir. 

Q Come to the second column headed by Linnenberg. 
Are [1020] those non-members? 

A That’s right. 

Q Coming to the column headed K. Moore, that is non- 
members too? 

A That’s right. 

Q Now, there is no significance in these last two col- 
umns? 

A No, sir. In other words, it’s just so I will have them 


in plain sight. 
Q In other words, this was the available list for three 
days; is that right? : 
Yes, sir. 
That would be Thursday, Friday, and Saturday? 
Yes. 


And then some Saturday on the next, the third page? 

That’s right. 

Now, if we go back here a moment, I had another 
question; this shows Linnenberg at what you call a dash, 
and I have been calling a check. What date did he work? 

A Linnenberg was sent out on the 26th, 7-26. He was 
sent at 8:00 o’clock in the morning to the Port Commis- 
sion. 

Q And Vinson was sent with him, is that right? 

A Yes, sir. 
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Q Anda fellow by the name of Shepherd? 
A Right, sir. 


TRIAL EXAMINER: 
Just offhand, I see Linnenberg’s name [1021] on the 
available list, but I don’t see Vinson’s. 


There it is. Isee it. Thank you. ; 

Q (By Mr. Whittaker) And Vinson, on the available 
list, has a dash or a check? 

A Yes, sir. 

Q Field up there just has a period. Is there any signi- 
ficance in that period? 

A No,sir, I don’t think so. 

Q They weren’t sent out, Craig wasn’t sent out, Nelson 
and Holland weren’t sent out? 

A No, sir. 

Q Do you know whether you telephoned Linnenberg 
and Vinson to take this job? 

A I wouldn’t remember that far back. 

Q Yow have called them on occasion? 

A Yes, I have. 

Q And if they are on this list and they are not in the 
hall, you would call; is that right? 

A Yes. 

Q Now, we come to the back of the second page. That 
| would be Field’s name is on that, but Linnenberg and 
Vinson are not. 


Do your records indicate that Linnenberg and Vinson 
were still working? 

A Well, I am sure they were still working or they 
would [1022] have been on this available list. 
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After I finished this page, I transfer to the next page 
the men availble, still available for work; and if I have 
men still available for work — 

Q Let me number these pages so we will be able to 
keep them straight. I will put the number in the lower 
right-hand corner. 


* s 


Q (By Mr. Whittaker) Now, I have numbered these 
pages from 1 to 46. Back of Page 2, from period 7-27, 
7-28, and 7-29, that covers that period; is that right? 

A Yes, sir. Yes, sir, part of 7-29-55. 

Q Coming to the back of Page 3, there is Field again 
on the work list; is that correct? 

A That’s right, yes, sir. 

Q And Linnenberg has a check mark, and Vinson later, 
further down, has a check mark? 

A Yes, sir. 

Q And that shows that Vinson on August 1 was sent to 
the Port Commission? 

A That’s right, sir. 

Q And Linnenberg on August 1 was also sent where, 
Biehl [1023] & Company? 

A Biehl & Company. 

Q Now, each time, Mr. Morrow, now looking at the 
back of Page 4, the column over on the left, is that of the 
members, is that right, and any other columns, are those 
of the non-members? ; 

A Yes, sir. 

Q Here again is the name of Field and Linnenberg and 
Vinson. This time they weren’t sent out, since there is no 
check mark after their name? 
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A Right, sir. 

Q And that would cover the period of August 1, what 
is left of it, August 2, August 3, and August 4, and part 
of August 5. 


Then, Page 6 starts off with August 6, and the out-of- 
work list up there on the back of Page 5 starts off again 
with Field and Linnenberg, who wasn’t sent out, and Vin- 
son who was not sent out. 

A If you notice, there are quite a few other men that 
wasn’t sent out too. 

Q_ Yes, sir. I was looking for those three. 


Each of those that does not have a check following his 
name was not sent out; is that correct? 

A That’s correct. 

Q That covers down to August 9. 


TRIAL EXAMINER: 
Does that same pattern follow throughout [1024] the 
pages of this exhibit? 


I am sure the witness understood, but I am not sure the 
record does. 


When I talked about a pattern that showed certain 
names, that is the available list and the front of the page 
is who went to work, where they went to work, and the 
time they worked; is that correct? 


THE WITNESS: 
Yes, sir. 


TRIAL EXAMINER: 
And that is the pattern followed throughout this exhibit; 
is that correct? 


Thank you. 

Q (By Mr. Whittaker) Looking now at the back. of 
Page 6, it starts off with Field and Vinson and comes 
down, and Linnenberg has a check. 


Now, looking at Page 7, which is for August 9, August 
10, August 11, and August 12, you see there on August 
10 that Linnenberg and Vinson were sent to Biehl & Com- 
pany as checkers? 

A Yes, sir. 

Q Along with Logan, huh? 

A Yes. 

Q Now, my question is this: Why wouldn’t Vinson 
have gotten a check, wouldn’t there be an erasure there 
if he got back before August 12, wouldn’t he just erase 
it? 

[1025] A Yes, sir, that’s right. You can see where it’s 
just been erased out, the check mark. 

Q So while these out-of-work lists cover several days, 
you have occasion to change it? 

A That’s right. 

Q And there may be a time here when it will show on 


272 


the top of the page or the back of the preceding page, that 
‘it?s a blank spot after his name, no check mark, that is 
i because on the last day perhaps he didn’t work? 

A That’s right. It shows that on the 8th and 11th that 
Mr. Linnenberg and Mr. Vinson went down to Long Reach 
8 for Biehl & Company. Well, he probably finished that 
afternoon and went back on the available list. 

Q Isee. 

Now, L. R., when you have it, that stands for Long 
Reach? 

That’s right. 

And City, that is the Terminal Dock? 
Yes. 

And Man Terminal is — 

Manchester Terminal. 

You just put down M-a-n and T-e-r-m? 
Yes. 


[1026] Q (By Mr. Whittaker) Have you been able to 
check your books to determine when your members first 
started paying the five per cent? 
A Yes, sir. 
Q Could you give us that date? 
A We had a meeting March 29, 1955, and the five per 
cent went into effect the first of March. 
Was it retroactive? 
You mean — 
Was your meeting on March 29? 
Yes, sir. 
And the 1st or 8th of April, the first week in April 
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MR. CRYSTAL: ; 

Mr. Examiner, this has all been gone into when he testi- 
fied before. It’s already in the record. I don’t know why 
he wants to repeat it. 


TRIAL EXAMINER: 
I thought so too. 


MR. WHITTAKER: 
I beg your pardon? 


MR. CRYSTAL: 
It’s all in there. 


MR. WHITTAKER: 
Well, this part isn’t, to my recollection. I did not have 
a definite date as to this change. 


MR. CRYSTAL: 
March 29. 


TRIAL EXAMINER: 

Well, I have a double note on this March 29 date, one 
with respect to three per cent and one with respect to 
five per cent. 


MR. WHITTAKER: 
That is what I am trying to straighten [1027] up now. 


TRIAL EXAMINER: 

If you can fix the dates on it, go ahead. 

Q (By Mr. Whittaker) Then for the week ending 
April 8, you collected five per cent from everybody? 


274 


' A Yes, sir, from members and non-members. 

Q And then when did you change it to three. per cent 
for everybody? 

A In November 1955. 

Q And when you refunded their money to the members 
and non-members, was that at the five per cent rate? 

A Yes, sir. 

Q There was no three per cent money in it? 

A Yes, sir. 


EXAMINATION 


Q (By Trial Examiner) Before March 29, 1955 there 
‘was a difference in rates for members and non-members, 
was there not? 

A Yes, sir. 

Q And how long a period did that difference continue? 
What did it last from, do you remember? 

A No, sir, I don’t remember exactly when that started. 
[1028] @Q Can you give me an approximation whether 
it was six months, a year, or more or less? 

A (No response.) 

Q I think some paid two per cent and some paid three. 

A You are asking me about when that started? 

Q Yes, sir. You said on March 29, 1955 they voted that 
everybody should pay five per cent. 

A Yes, sir. 

Q Now, what was it just before that period? 

A. Just before that period it was two per cent plus dues 
and assessments for the members and five per cent for 
the non-members. 
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Q How long didthat continue?’ 

A Well, I don’t. remember exactly when: that. was 
started, sir. ; 

Q Canyou give us an approximation? 

A (No response:) 

Q Well, let’s see. You took office as business agent 
January 1, 1954. Was that in effect when you became 
business agent? 

A Yes, sir, that was in effect then. 

Q Allright. 

Now, this rebate that the employees: got, that was: a 
rebate of percentages paid in between April'and’ November, 
is that what it was? 

A Yes, sir, it was a six months period: 

[10291 Q Six months period. That is what I wanted to 
get; it was the same period for both groups? 

A From April toSeptember, I'think. 

Q And it was the same period for both members. and 
non-members? 

A Yes, sir. 

Q And the same percentage was paid. back. to: bot; as 
far as percentage was concerned? 

A Yes, sir. 


s * * * 


Q Well, here is what I am trying to find out, Mr. Mor- 
row. There is no secret:about.it. 

We have evidence in this record that there was a check 
stub somewhere — it hasn’t been brought in’ —- on: the 
matter, and of course, checks were issued. Now; dd: you 
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know of any [1030] other written record with respect to 
this transfer of money from 1351 to Avenue N? 
A No, sir, I don’t know. 


[1043] MR. WHITTAKER: 
Mr. Examiner, I’d like to offer General Counsel’s Exhibits 
7, 8, and 9. 


TRIAL EXAMINER: 
Wait a minute. Let’s take it up slowly. 


Allright. Any objection to 7? 
MR. CRYSTAL: 

I don’t know what they are, offhand. I would like to 
take a peek at them. 


MR. WHITTAKER: 
Here is 7, the Constitution and Rules of Order, and 8 — 


TRIAL EXAMINER: 
Wait a minute. Let’s take them one at a time. 


Let me see that, please. 


(Document handed to Trial Examiner.) 


TRIAL EXAMINER: 

Now, one of these, 7 or 8, when it was offered before, 
was withdrawn because it was not the one adopted March 
12, 1952. 
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MR. WHITTAKER: 
I would like to substitute a more current one, Mr. 


Examiner. 


TRIAL EXAMINER: 

What will we do with this paragraph in the Complaint, 
Paragraph 7(a)? I think certainly if there is more current 
one we ought to have that one too. : 


[1044] Well now, is this document, 7(a), the one that 
is pertinent to 7(a) of the Complaint or the one that is per- 
tinent to Paragraph 8(a)? 


MR. WHITTAKER: 
General Counsel’s Exhibit 7 pertains to 8(a) of the Com-, 
plaint. 


MR. CRYSTAL: 
That’s exactly right. 


MR. WHITTAKER: 
And the section cited in the Complaint has not beer 
changed. It’s the same in both documents. 


TRIAL EXAMINER: 
Can you agree that the paragraph quoted. in 8(a) of the 
Complaint was in effect at all times material to this case? 


MR. CRYSTAL: 
Let me see this old one and I can tell you. 
Yes, sir. ‘ 


TRIAL EXAMINER: 
Thank you. 


I take it you have a stipulation on that. 
You still want it received in evidence, what has been 


marked for identification as Exhibit No. 7, in view of the 
stipulation? 


MR. WHITTAKER: 
Well, I don’t guess it’s really material. 


TRIAL EXAMINER: 
It’s up to you. 


MR. WHITTAKER: 
I mean, I am not offering any other portions of it. So, 
I will withdraw my offer on 7. 


Exhibit 7 is withdrawn in view of the stipulation which 
General Counsel and the unions have entered into, and 
' employers, [1045] while not entering into the stipulation, 
there is no objection to it and there are no issues in this 
case on the matters stipulated about. 


(The document heretofore 
marked General Counsel’s Ex- 
hibit No. 7 for identification was 
withdrawn.) 


279 


TRIAL EXAMINER: 
Allright. Let’s take up 8. What is 8? 


Can you do the same thing with respect to the document 
which is mentioned in Paragraph 7 (a)? Can you stipu- 
late to the — can you stipulate those terms were in effect 
at the time specified in the Complaint? 


MR. CRYSTAL: 
I don’t see it in here. 
Will you point it out to me? 


MR. WHITTAKER: 
You are not looking at the right one. 


MR. CRYSTAL: 
Oh, you are looking at that. 


MR. WHITTAKER: 
Yes. 


TRIAL EXAMINER: 

I take it you gentlemen can stipulate that Paragraph 
os accurately reflects the provisions of the Constitution 
and By-Laws of Local 1351 adopted March 12, 1952, and 
in effect at the times material to this complaint. 


MR. CRYSTAL: 
Correct. 


TRIAL EXAMINER: 
Respondent employers while not agreeing to the stipu- 
lation do not object to it, and there is no issue herein with 
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respect to the matters quoted on Page 12 and 13 of the 
Complaint. 


[1046] MR. EIKEL: 
That is true. 


TRIAL EXAMINER: 
With that, you want to withdraw General Counsel’s Ex- 
hibit 8? 


MR. WHITTAKER: 
Yes, sir. 


TRIAL EXAMINER: 
Withdrawn. 


MR. WHITTAKER: 

Paragraph 7(a) of the Complaint, Subparagraph (3) 
says Article II, “General Working Rules,” and it should 
have said Article XX, “General Working Rules.” 


TRIAL EXAMINER: 
All right. Thank you. 


(The documents heretofore 
marked General Counsel’s Ex- 
hibits Nos. 42-A through 42-C, in- 
clusive, were received in evi- 
dence.) : 


s s 
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£1061] CLIFTON BOYD MORROW 
recalled as a witness by and on behalf of Respondent Un- 
jons, having been previously sworn, was examined and 
testified as follows: : 
FURTHER DIRECT EXAMINATION 


* s * * 


[1062] Q (By Mr. Crystal) 


[1063] I hand you what has been received in evidence as 
General Counsel’s Exhibit 10-A and ask you to read that 
paragraph (b) over very carefully, and I want to ask you 


a question about it. 


Do you still operate under the provisions of that ee 
graph, pay any attention to it, in other words? 

A We send all the men out by name regardless of what 
they pay them. 

Q The employer under that paragraph has the right 
to hire all employees, including monthly men, is that 
right? 

[1064] A Yes, sir. 

Q You don’t have anything to do with the hiring of 
these people, do you? 

A No, sir. 

Q If they call for certain people and they are there, 
you send them out? 

A Yes, sir 
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[1080] HERRICK VESTAL 

recalled as a witness by and on behalf of Respondent Un- 
| ions, having been previously sworn, was examined and 
testified as follows: 


FURTHER DIRECT EXAMINATION 


£1081] Q (By Mr. Crystal) Mr. Vestal, for the purpos- 
es of this record and the Trial Examiner here, will you 
just briefly describe the layout of 1351 hall? 

A You mean the size of the area? 

Q The size, the area it covers and with reference to 
any offices or enclosures within the hall. 

A Well, the hall itself is in kind of an L shape; the 
front door where you enter into it, the hall itself is approx- 
imately twenty by thirty, twenty across and about thirty 
feet in length. 


And the rear is a small office that connects to it that is 
approximately four by six feet, which is used by the busi- 
ness agent. 


And toward the front is a small hall which is a rest room 
that you go through to get to what we call our conference 
room, which is small, I would say approximately six or sev- 
en feet by possibly ten feet. 


* * 


£1082] Q And now you use the book, which is General 
Counsel’s Exhibit 21? 
A Yes, sir. 
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£1083] Q Now, Mr. Morrow keeps that book in his of- 
fice, doesn’t he? 
A Yes, sir. 


Q Allright. 

[1084] Now, tell us about the operations of the hall, just 
what do you do and how do you do it in operating your 
hall, in putting people to work, and so on? 

A Well, other than Mr. Morrow uses this pad here to 
keep track of men that are available for work. Now, a 
man, if he finishes a job or is told that the job is finished, 
he is supposed to tell Mr. Morrow that he is available for 
work, either come by or sometimes they call in, sometimes 
they are off several days before they call in, don’t want to 
go back to work. 


But they are supposed to let him know when they are 
available. And when they let him know that they are avail- 
able, then, the name goes back on his book. 

Q Allright. 

Now, I understood from Mr. Morrow’s testimony that 
on March 29, 1955 you started charging five per cent to 
all members as well as non-members’ percentages, is that 
right? 

A That’s correct. 

Q And then you charged that — or rather you changed 
that to three per cent to members as well as non-members? 

A Around November. 

Q Allright. 
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Then you refunded for a six-month period previous to 
November 1, 1955, all of the five per cent payments that 
were made? 

| [1085] A Every one that worked in the hall, member 
or non-member. 

Q Good. 


£1099] EXAMINATION 


Q (By Trial Examiner) Do you know why the re- 
bate was given? 

A The percentage rebate? 

Q Yes, sir. 

A The only reason it was given that I know of, we did 


have a little cash on hand and all the men were at the 
time, like any group of men, were wanting something for 
Christmas, and we didn’t know of any fairer way to do it 
than to figure it on a percentage basis and take members 
and non-members and figure just the amount they had 
paid in for the six-month period. If they had paid in a 
| hundred dollars, they would get [1100] a hundred dollars, 
| and and if they paid in fifty dollars, they would get fifty 
dollars. 


' [1155] THOMAS J. MARTIN, SR. 

‘ a witness called by and on behalf of Respondent Unions, 
being first duly sworn, was examined and testified as fol- 
lows: 


Q (By Mr. Crystal) Mr. Martin, by whom are your pres- 
ently employed? 

A Rice, Kerr & Company, Inc. 

Q How long have you been employed by Rice-Kerr? 

A I went to work October 1, 1956 for them. 

Q Are you a monthly man? 

A Yes, sir. 
[1156] Q And you are chief clerk? 

A Yes, sir. 

Q By whom were you employed before you started work- 
ing for Rice-Kerr? 

A Iwas working — 

Q Or did you have regular employment? 

A I was working on a 40-hour guarantee for Isthmian 
Steamship Company. 

Q How long did you work for them on the 40-hour guar- 
antee? 

A About a year and a half, approximately. 

Q Did you have a steady job with any particular em- 
ployer before that date? 

A Oh, yes, sir, I was with Lykes Brothers. 

Q And how long were you with Lykes Brothers? 

A Approximately 21 years. 

Q And during that 21-year period were you on a month- 
ly salary? : 

A Yes, sir. 
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Q Mr. Martin, when did you — are you a member of 
1351? 

A Yes, sir. 

Q When did you become a member of 1351? 
[1157] A July, either the 13th or 15th, 1955. 

Q And you held your monthly job with Lykes for 21 
years and you were a non-member of 1351? 

A_ Yes, sir. 

Q And you held a 40-hour job with Isthmian Steamship 
Company and you were a non-member? 

A Iwasa member at that time. 

Q Inother words, you went there, you went from Lykes 
to Isthmian about the first — 

A No,sir. I was —I left Lykes Brothers approximately 
April, I think it was about April 5, 1953. 

Q Allright. You were a non-member at that time? 

A Yes, sir. 

Q And then you went from there to Isthmian, is that 
right? 

A No. I worked out of the hall, just jobs; then I went 
to Isthmian. 

Q When did you go to Isthmian? 

A About August 1, 1955. 

Q At that time you were a member of 1351? 

A Yes, sir. 

Q Al right. 

Now, did you work for Rice-Kerr for a while before you 
went to work for Isthmian? 

A Yes, sir. 

Q Wasn’t that a 40-hour job? 
[11581 A That was every day, but I don’t think I was 
guaranteed — I made more than 40 hours. 

Q But you had a regular job? 
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A Yes, sir. 

Q And you were a non-member at that time? 

A Yes, sir. 

Q Now, your job with Rice-Kerr as chief clerk, who is 
your superior? 

A Mr. Frank Dunn. 

Q And you, of course, had to do — you have to do what 
he tells you to do? 

A Yes, sir. 

Q Who does the hiring of men when needed? 

A Ido. 

Q Will you tell us, please, sir, whenever you need men 
the procedure you follow? 

A. I call the hall of Mr. Morrow and ask him who he 
has available, and he reads the names, and I pick out the 
men I want. 

Q Do you know which men are members and which 
men are non-members when he reads the names? 

A Yes, sir. 


* 


[1160] Q (By Mr. Crystal) Now, do you have any men 
working for you on a 40-hour basis? 

A Yes, sir. We have three. 

Q And any of those three non-members? 

A One; Mr. M. M. Stroud, approximately a month. 
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[1161] Q Now, as chief clerk, you have full authority 
over the checkers, don’t you? 
A Yes, sir. 


[1162] Q Do you have clerks? 

A We have clerks, yes, sir. 

Q You have full authority over them too, don’t you? 

A Yes, sir. 

Q Is there anything to stop you from changing a man 
from one job to another? 

A No, sir. 

Q Do you do it very often? 

A You mean, ifI get you right — 

Q Ifaman comes down to work in a hatch checking one 


thing, you change him to working somewhere else doing 
something else. 

i A Yes, sir. On the three men I have hired, they do 
| everything, such as, you know, load, check, or deliver. 


s * = * 


£1169] R. L. LAIRD 

\a witness called by and on behalf of Respondent Unions, 
‘being first duly sworn, was examined and testified as fol- 
lows: 
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DIRECT EXAMINATION 


Q (By Mr. Crystal) Mr. Laird, are you employed reg- 
ularly at this time? 
Yes, sir. 
By whom are you employed? 
_ Hansen, Tidemann & Dalton. 
Are you a monthly man? 
Yes, sir. 
How long have you been employed by them? 
Since the first of October. 
What year? 
1956. 
Were you employed prior to that time as a regular 
monthly man or hourly man? 
A Well, from about 1948 until about 1953 I was regular 


QPOrOrar&orp 


[1170] on a salary with Texas Transport & Terminal, and 
in between that time I worked out of the hall. 

Q Now, you are a member of 1351? 

A No, sir. 


Q Mr. Laird, what do you do for Tidemann and Dalton 
now? 


MR. EIKEL: 

It’s Hansen, Tidemann now. 

Q (By Mr. Crystal) Whatever it is, what do you do? 

A Dock Clerk. 

Q As Dock clerk, do you hire then men that are neces- 
sary? 
[1171] A Yes, sir, when I’m working a ship. 
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Q Tell us what you do in order to hire these men, what 
procedure do you follow? 

A When! find out the ship is coming or when it’s due, 
I call the business agent and tell him I am going to need 
how many checkers or whatever I need, and he will tell 
me as a rule who he has, and I will tell him who I want. 

Q In other words, he calls the names off and you select 
the men you want? 

A Yes, sir. 


[1184] HAROLD J. BENOIT 

a witness called by and on behalf of Respondent Unions, 
being first duly sworn, was examined and testified as fol- 
lows: 


DIRECT EXAMINATION 


Q (By Mr. Crystal) ... 


Q And are you a member of 1351 or not? 

A Iam. 

Q When did you become a member of 1351? 

A August 1956. 
[1185] Q Now, for whom did you work on a monthly 
basis? 

A Texas Transport & Terminal and Texport Stevedores. 
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Q For what period of time did you work for Texas 
Transport as a monthly man? 

A I worked for Texas Transport as a monthly mam since 
the first of 1956, January 1 of 1956. 

Q And are you working there today? 

A Yes, sir. 
[1186] Q Onasalary? 

A Yes, sir. 

Q Now, who did you work for before that, on an hourly 
basis? 

A Iworked on a salary for Texport Stevedore, monthly 


Q When did you start that? 
A June 1955. 


* * * s 


[1187] Q Now, tell me what kind of work you do in 
your present job. 
Dock clerk. 
And do you hire men? 
Sometimes I do, yes sir. 
Who is your superior? 
S. D. Gardner. 
You have to do what he tells you to do, don’t you? 
That’s right. 
And when you hire these men, do you hire them 
through Mr. Morrow. 
A Yes, sir, I do. 
Q In other words, you phone Mr. Morrow and tel bim 
you need some men? 
A Yes, sir. 
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Q And he reads the names off of a list, and then you 
select the names of the men you want. Is that what you do? 
[1188]. A Yes, sir. 

Q That has been your practice for the three years you 
have been down there? 

A Yes, sir. 


s * 


£1193] TRIAL EXAMINER: 
On the record. 


Let the record show there has been and off-the-record 
discussion and counsel have reached a stipulation which 
they will attempt to dictate, Mr. Whittaker starting it off 
and Mr. Crystal finishing, I think is their plan of procedure. 


Go ahead. 


MR. WHITTAKER: 
That if the following named persons were called as wit- 
| nesses, they would testify in substance as follows: 


W. A. Brooks, J. F. Curry, Q. C. Coles, H. L. Evans, C. B. 
Gramps, G. J. Lamb, E. L. Powledge, K. O. Rich, F. C. 
Reinhart, M. J. Schweizer, F. J. Cornelius, S. S. Kutchinsky, 
P. HL Lower, L. T. Shepherd, A. E. Tripps; 


And if they were sworn, they would testify as follows: 


That during 1954, 1955, and 1956 insofar as the witnesses’ 
own knowledge, own personal knowledge, he had no prob- 
| lem in getting work out of Local 1351; that with the excep- 
tion of Field, Vinson, and Linnenberg, he does not recall 
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anyone presenting a grievance of any kind about not re- 
ceiving work; and members may or may not have been out 
of work and wanting work on the occasions that he re- 
ceived work, and that work has steadily increased in the 
Port of Houston over the years 1954, 1955 [1194] and 1956. 


MR. CRYSTAL: 
So stipulate. 


TRIAL EXAMINER: 
You want the stipulation read back? 


MR. CRYSTAL: 
No. It’s all right. 


MR. EIKEL: 
No objection. 


TRIAL EXAMINER: 
All of you stipulate? 


MR. WHITTAKER: 
Yes, sir. 


TRIAL EXAMINER: 
All right. You have a stipulation. 


* * s 
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GENERAL COUNSEL’S EXHIBIT No. 4b ke 
Received: Sept. 15, 1955 : 


Galveston, Texas, 
Sept. 10, 1955. b 


Mr. Ralph A. Massey, President 
South Atlantic & Gulf Coast District T 
International Longshoremen’s Association (Independent) 
Marine Building Z 
Galveston, Texas 

CLERKS & CHECKERS * 


AGREEMENT 
LOCALS 1351 & 1665 


Dear Sir: 


Please be advised that the members of this Association will re 
no longer give further effect to the preferential hiring pro- 
visions of the collective bargaining agreement presently in 
effect with the Locals described above. 


Very truly yours, 


MASTER STEVEDORES 
ASSOCIATION OF TEXAS 
(Signed) W.C. EITELBACH 

W. C. Eitelbach, President. 


ec: I. L. A. Local No. 1351 
7524 Ave. N 
Houston, Texas 


I. L. A. Local No. 1665 
Galveston, Texas 


Mr. M. L. Cook 
Royston & Rayzor 
San Jacinto Bldg. 
Houston, Texas. 


Mr. Clifford W. Potter 

Officer in Charge 

National Labor Relations Board 
6 Federal Land Bank Bldg. 


430 Lamar Ave. 
Houston, Texas 
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GENERAL COUNSEL’S EXHIBIT No. 4c 
Received: Aug. 16, 1955 


HOUSTON MARITIME ASSOCIATION 
Cotton Exchange Building 


Houston 2, Texas 
August 15, 1955 
Mr. Clifford W. Potter, Officer in Charge 
National Labor Relations Board 
6 Federal Land Bank Building 
430 Lamar Avenue 
Houston 2, Texas 


GALVESTON MARITIME ASSOCIATION, INC., et al 
CASE NO. 39-CA-482 


Dear Sir: 


With respect to the subject case, we give you below the 
names of the members of this Association and the dates 
and places they have posted copy of NLRB Form 4030: 


MEMBER, DATE POSTED, LOCATION 


Texas Transport & Terminal Co. 
7/25/55 Office in Cotton Exchange Bldg. 
General dock office at Long Reach Terminal 
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Waterman Steamship Corp. 
7/22/55 Office in Cotton Exchange Bldg. 
7/26/55 Dock office at Long Reach Terminal 


Fowler & McVitie, Inc. 
7/27/55 Office in Cotton Exchange Bldg. 
Long Reach Docks 


Hansen, Tidemann & Dalton 
7/26/55 410 Cotton Exchange Bldg. 
Long Reach Dock No. 6 
City Dock No. 13 


Bloomfield Steamship Co. 
7/27/55 Office in Cotton Exchange Bldg. 
(No dock office) 


Lykes Bros. Steamship Co. 
7/26/55 Long Reach Dock No. 5 
Manchester Terminal 
City Dock No. 15 


Biehl & Company 
8/ 1/55 213 Cotton Exchange Bldg. 
City Dock No. 3 
1402 - 70th Street 


William Parr & Co. 
7/25/55 Manchester Terminal 
Office in Cotton Exchange Bldg. 
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E. S. Binnings 
7/21/55 Manchester Terminal 
Long Reach Docks 
Office in Cotton Exchange Bldg. 


Strachan Shipping Co. 
7/20/55 Long Reach Dock No. 5 
City Dock No. 9 
Adams Terminal, Pasadena, Texas 


States Marine Corp. 
7/22/55 Long Reach No. 4 
Office in Cotton Exchange Bldg. 


Isthmian Steamship Co. 
7/22/55 City Dock No. 12 
1011 Cotton Exchange Bldg. 


Thomas Rice & Co. 
7/21/55 Office in Cotton Exchange Bldg. 
Long Reach Dock No. 4 


Garcia Line Corp. 
Employ no clerks and checkers 


This letter should conclude the matter in so far as this As- 
sociation is concerned. 


Very truly yours, 


HOUSTON MARITIME 
ASSOCIATION 

(Signed) L.W. HOMBURG 
L. W. Homburg, President 
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GENERAL COUNSEL'S EXHIBIT No. 5a 
SETTLEMENT AGREEMENT 


United States of America 
National Labor Relations Board 


Case No. 39-CB-90 
In the Matter of 


INTERNATIONAL LONGSHOREMEN’S 
ASSOCIATION, LOCAL 1665, INDEPENDENT, AND 
T. M. BENNETT, PRESIDENT; 

SOUTH ATLANTIC & GULF COAST DISTRICT, 
INTERNATIONAL LONGSHOREMEN’S ASSOCIATION, 
AND RALPH MASSEY, PRESIDENT, ET AL 


The undersigned labor organization (herein called the 
Union) and the undersigned charging party (herein called 
the Charging Party), in settlement of the above matter, 
and subject to the approval of the Regional Director for the 
National Labor Relations Board (herein called the Region- 
al Director), HEREBY AGREE AS FOLLOWS: 


POSTING OF NOTICE — Upon approval of this Agree- 
ment, the Union will post immediately in conspicuous plac- 
es in and about its offices, including all places where 
notices to members are customarily posted, and main- 
tain for a period of at least sixty (60) consecutive days from 
the date of posting, copies of the Notice to All Members 
attached hereto and made a part hereof. The Union will 
submit forthwith signed copies of said Notice to the Reg- 
ional Director who will forward them to the employer 
whose employees are involved herein, for posting, the em- 
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ployer willing, in conspicuous places in and about the em- 
ployer’s plant where they shall be maintained for a period 
of at least sixty (60) consecutive days from the date of 


posting. 


COMPLIANCE WITH NOTICE — The Union will com- 
ply with all the terms and provisions of said Notice. 


WITHDRAWAL — The Charging Party hereby requests 
the withdrawal of the charge in this matter, such with- 
drawal to become effective when the Regional Director is 
satisfied that the provisions of this Agreement have been 
carried out. 


REFUSAL TO ISSUE COMPLAINT — In the event 
the Charging Party fails or refuses to become a party to 


this Agreement, then, if the Regional Director in his discre- 
tion believes it will effectuate the policies of the National 
Labor Relations Act, he shall decline to issue a Com- 
plaint herein and this Agreement shall be between the 
Union and the undersigned Regional Director. A review 
of such action may be obtained pursuant to Section 102.19 
of the Rules and Regulations of the Board if a request for 
same is filed within ten (10) days thereof. This Agree- 
ment is contingent upon the General Counsel sustaining 
the Regional Director’s action in the event of a review. 


PERFORMANCE — Performance by the Union with 
the terms and provisions of this Agreement shall commence 
immediately after the Agreement is approved by the Re- 
gional Director, or, in the event the Charging Party does 
not enter into this Agreement, performance shall com- 
mence immediately upon receipt by the Union of advice 
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that no review has been requested or that the General 
Counsel has sustained the Regional Director. 


NOTIFICATION OF COMPLIANCE — The undersigned 
parties to this Agreement will each notify the Re- 
gional Director in writing what steps the Union has taken 
to comply herewith. Such notification shall be made with- 
in five (5) days, and again after sixty (60) days, from the 
date of the approval of this Agreement, or, in the event the 
Charging Party does not enter into this Agreement, after 
the receipt of advice that no review has been requested or 
that the General Counsel has sustained the Regional Di- 
rector. Contingent upon compliance with the terms and 
provisions hereof, no further action shall be taken in the 
above case. 


INTERNATIONAL LONGSHOREMEN’S 
ASSOCIATION, LOCAL 1665, INDEPENDENT, 
AND T. M. BENNETT, PRESIDENT; 

SOUTH ATLANTIC & GULF COAST DISTRICT, 
INTERNATIONAL LONGSHOREMEN’S 
ASSOCIATION, AND RALPH MASSEY, 
PRESIDENT 

(Union) 


/s/ T. M. BENNETT 


/s/ RALPH MASSEY 
(Name and Title) 


Date executed May 6, 1955 


/s/ EDWIN A. ELLIOTT 
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/s/ CLIFFORD W. POTTER 
For the Regional Director, 
National Labor Relations Board 


/s/ H. H. FIELD 
H. H. FIELD 
(Charging Party) 


(Name and Title) 


Recommended 
Field Examiner, 
National Labor Relations Board 


Date Approved June 9, 1955 


NOTICE 
TO ALL MEMBERS 
of INTERNATIONAL LONGSHOREMEN’S AS- 
SOCIATION, LOCAL 1665, INDEPENDENT, 
AND T. M. BENNETT, PRESIDENT; SOUTH 
ATLANTIC & GULF COAST DISTRICT, INTER- 
NATIONAL LONGSHOREMEN’S ASSOCIA- 
TION, AND RALPH MASSEY, PRESIDENT 


PURSUANT TO 


A SETTLEMENT AGREEMENT WITH THE 
REGIONAL DIRECTOR 


of the National Labor Relations Board, and in order to ef- 
fectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify you that: 
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WE WILL NOT give further effect to the provis- 
ions of the collective bargaining agreement with 
the Houston Maritime Association, Inc., Galveston 
Maritime Association, Inc., and Master Stevedores 
Association of Texas, or any member thereof, 
which accords preference in employment to mem- 
bers of this union. 


WE WILL NOT cause or attempt to cause Houston 
Maritime Association, Inc., Galveston Maritime 
Association, Inc., and Master Stevedores Associa- 
tion of Texas, or any member thereof, to discrim- 
inate in regard to the hire or tenure of employ- 
ment of any employees or prospective employees 
in violation of 8 (a) (3) of the said Act. 


WE WILL notify in writing the Houston Mari- 
time Association, Inc., Galveston Maritime Asso- 
ciation, Inc., and Master Stevedores Association 
of Texas that we will not give further effect to 
the preferential hiring provision of the collective 
bargaining agreement presently in effect. 


WE WILL NOT in any manner restrain or coerce 
employees or prospective employees of Houston 
Maritime Association, Inc., Galveston Maritime 
Association, Inc., and Master Stevedores Associa- 
tion of Texas, or any members thereof, in their 
exercise of the right to self-organization, to form 
labor organizations, to join or assist any labor or- 
ganization, to bargain collectively through rep- 
resentatives of their own choosing, to engage in 
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concerted activities for the purpose of collective 
bargaining or other mutual aid or protection, or 
to refrain from any or all such activities. 


INTERNATIONAL LONGSHOREMEN’S 
ASSOCIATION, LOCAL 1665, 
INDEPENDENT, AND T. M. BENNETT, 
PRESIDENT; 

SOUTH ATLANTIC & GULF COAST 
DISTRICT, INTERNATIONAL 
LONGSHOREMEN’S ASSOCIATION, 
AND RALPH MASSEY, PRESIDENT 
(Labor Organization) 


/s/ T. M. BENNETT 
By /s/ RALPH MASSEY 


‘Dated 
(Representative) (Title) 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by 
any other material. 
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GENERAL COUNSEL’S EXHIBIT No. 5b 


Received: June 20, 1955 


June 15, 1955 
Houston Maritime Assoc. 
Galveston Maritime Assoc. 
Master Stevedores Assoc. 


Gentleman; 


Pursuant to a settlement agreement with the Regional 
Director of the National Labor Relations Board, I have 
been instructed to advise that the Undersigned will not 
give further effect to the preferential hiring provision of 


the collective Bargaining agreement presently in effect. 


Yours Very Truly, 


(Signed) RALPH A. MASSEY 
Ralph A. Massey, 
President of 
South Atlantic & Gulf 
Coast District, TLA 


RAM/jsc 


/s/ R. A. MASSEY 
Local No. 1351, ILA IND. President 


/s/ T.M. BENNETT 
Local No. ILA Ind. President 
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GENERAL COUNSEL’S EXHIBIT No. 5c 
Received: Sept. 23, 1955 
STEAMSHIP CLERKS and CHECKERS 
I.L.A. Local No. 1351 
Affiliated with American Federation of Labor 
7524 Avenue N - Phone WO-8118 
HOUSTON, TEXAS 


National Labor Relations Board 
39th Subregional Office 


Dear Sirs: 


We wish to inform you that all provisions of the settle- 
ment agreement in case No. 39-CB-90 have been complied 
with in full. 


The notices were posted June 13, 1955 and remained 
posted as directed until August 13th, 1955. 


Respectfully yours, 
(Signed) O. J. HOOPER 


Recording Sec. 
ILA Ind. Local 1351 
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GENERAL COUNSEL'S EXHIBIT No. 10A 


THIS AGREEMENT, made and entered into by and be- 
tween HOUSTON-GALVESTON MARITIME ASSOCIA- 
TION & MASTER STEVEDORES Parties of the First Part, 
and the Undersigned Locals of the Clerks and Checkers of 
the International Longshoremen’s Association, Parties of 
the Second Part, WITNESSETH: ve 


1. SCOPE OF WORK 


(A) The scope of work involved in this contract shall cover 
all Clerks, Timekeepers, Checkers or Tallymen em- 
ployed in checking, receiving or delivery of freight, 
or (Ship Stores when Clerk or Checker is used) from 
vessel to wharf or wharf to vessel, and such Clerks, 
Timekeepers, Checkers and Tallymen as are employed 
in making delivery to and from drays and/or other 
conveyances, including railroad cars or transport com- 
panies. : 


(B) The members of the Parties of the First Part shall 
have the right to employ members of the Party of the 
Second Part, calling them by name to be used as regu- 
lar salaried Wharf Clerks, extra Wharf Clerks or Time- 
keepers as provided in Paragraph 4, Section B and 
C thereof: It being distinctly understood the employer 
has the right during the life of this contract to call 
regular monthly men, extra wharf clerks and time- 
keepers by name and complete discretion as to the 
number of regular men to be carried on monthly pay- 
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roll, varying the number as they see fit with the usual 
proper notice of fifteen days. 


s * * 


2. 


Members of the Party of the Second Part shall have 
preference of all work pertaining to extra Clerking, Time- 
keeping, Checking and Tallying as defined in Section 1, 
Paragraph A hereof. The Party of the second part shall re- 
serve the right to rotate work among these Checkers and 
Tallymen. 


12. LIFE OF AGREEMENT 


This agreement will become effective October 1, 1953, 
and remain operative until midnight September 30, 1955. 


It is mutually agreed that either party may be privileged 
te open this contract for the negotiations of wages only; 
however, either party desiring to open the contract for 
the negotiation of wages shall give a 60 days written notice 
before September 30, 1954, to the other party, otherwise 
contract automatically remains unchanged. 


President, Local No. 1665 


Secretary, Local No. 1665 
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EE dae 


President, Local 1351 


Secretary, Local 1351 


SOUTH ATLANTIC & GULF COAST 
DISTRICT, I-L.A. 


en 


President 


EEE 


Secretary 


GALVESTON MARITIME ASSOCIATION, INC. 
2 SS 


President 


HOUSTON MARITIME ASSOCIATION, INC. 


i 


President 


MASTER STEVEDORES ASSN. OF TEXAS 
ee 


President 
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GENERAL COUNSEL’S EXHIBIT No. 11 
GALVESTON MARITIME ASSOCIATION, INC. 
Galveston, Texas, April 12, 1955 
TO THE MEMBERS: 


CLERKS AND CHECKERS AGREEMENT 


This is to advise that the Joint Labor Committee has 
completed an agreement with the Clerks and Checkers for 
an extension of the present contract to September 30, 1956. 
There are no changes in the working conditions. 


* * * * 


Yours very truly, 
G. H. Brown, Secy-Treas. 


/s/ T. M. BENNETT 
President, Local 1665 


/s/ WM. PARR 
Secretary, Local 1665 


/s/ R. A. MASSEY 
President, Local 1351 


/s/ O. J. HOOPER 
Secretary, Local 1351 
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Galveston Maritime Association, Inc. 
/s/ J.W. DUNN 


Master Stevedores Association of Texas 
/s/ WARREN C. EITELBACH 
President 


Houston Maritime Association, Inc. 
/s/ J. H. HOMBURG 
President 


South Atlantic & Gulf Coast District, L.L.A. (Ind.) 
/s/ R. A. MASSEY 
President 


/s/ J.E. WILLIAMS 


Secretary 
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GENERAL COUNSEL’S EXHIBIT No. 18 


OFFICERS OF LOCAL 1351, STEAMSHIP 


CLERKS AND CHECKERS, INTERNATIONAL 


LONGSHOREMEN’S ASSOCIATION 
(December 31, 1955) 


Expiration 


date of Present Term Affidavits 


President, Ralph A. Massey 12-31-55 
Vice President, H. Vestal 12-31-55 
‘Rec.-Secy., O. J. Hooper 12-31-55 
Fin-Secy., J. J. Casey 12-31-55 
Bus. Agent, C. B. Morrow 12-31-55 
Sgt.-At-Arms, P. F. Koehne 12-31-55 
Ex. Board, Harry C. Board 12-31-55 
Ex. Board, C. C. Steiner 12-31-55 
Ex. Board, G. H. Binford 12-31-55 


(January 24, 1956) 


President, H. Vestal 1-9-57 
Vice President, W. O. Hatcher 1-9-57 
Secy-Treas., J. J. Casey 1-9-57 
Rec.-Secy., O. J. Hooper 1-9-57 
Bus. Agent, C. B. Morrow 1-9-57 
Sgt.-At-Arms, P. F. Koehne 1-9-57 
' Member Ex. Board, T. H. Hutson = 1-9-57 
Member Ex. Board, C. C. Steiner 1-9-57 
Member Ex. Board, U. T. Malanaphy 1-9-57 


1-24-56 
1-24-56 
1-24-56 
1-24-56 
1-24-56 
1-24-56 
1-24-56 
1-24-56 
1-24-56 
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GENERAL COUNSEL’S EXHIBIT No. 19 
MEMBERS I.L.A. 1351 


Cc. H. ANDERSON 
JOHN BREAD 


C. L. FLYNN (c) 

S. D. GARDNER, SR. 
H. GLENN 

L. B. HANCOCK, SR. 
L. B. HANCOCK, JR. 
A. N. HARDY 

W. O. HATCHER 

T. J. HOOKS 

O. C. HOOKS (c) 

O. J. HOOPER 
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. H. HUTSON 

. B. JAMES, SR. 
. G. JENSEN 

. H. JOHNSON 
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O. M. LACEY, SR. 
R. A. MASSEY 
D. McGOVERN 
W.C. REYNOLDS 
A. D. DUKE 
W. E. KAY 
J. Q. SGITCOVICH 
F. TILLER 
H. W. WILKES 
F. V. CRABTREE 
K. K. GOKA 
G. B. ROBERTSON 
G. F. ROBINSON 
R. E. SHILK 
T. P. SEIBERLING 
B. N. STEINHORT 
W.T. GARDNER, Jr. 
T. J. MARTIN 
M.S. SEIBERLING 
Cc. B. MORROW 

C Means checkers only. 


Note: (c) For Checkers 
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NON MEMBERS ILA. 1351 


T. J. ALLEN 

R.C. ARNOLD (c) 
H. J. BENOIT 

Ww. A. BROOKS 

L. E. BARTHELMESS(c) 
ED. BAUER 

C.R. CONLEY (c) 

F. G. CORNELIUS 
W. B. CASEY 

G. F. CURRY (c) 

E. J. CHONCELLOR (c) 
A.L. CRAIG (c) 

Q. C. COLE (c) 

M. E. CASEY, JR. 

P. C. CHAPMAN (c) 
T. W. CONROY 

H. L. EVANS 

M.R. EVETTS*® (c) 
H. H. FIELDS* (c) 

J. F. FOWLER (c) 

C. B. GRAMP 

S. D. GARDNER, JR. 
J. B. HOLLAND (c) 
J. H. HUTSON (c) 

J. S. HODGES (c) 

R. H. HILL* (c) 

W. H. JONES 

S. KUTCHINSKY (c) 
P. H. LOWER (c) 

G. J. LAMB 

R. A. LAIRD 
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R. L. LAIRD 

F. A. LINNENBERG (c) 
O. M. LACY, JR. (c) 
V. V. MYERS (c) 
J.N. MARTIN 

N. H. MERRITT (c) 
G. C. MYATT (c) 

B. F. MULLINS* (c) 
D. McINTOSH* (c) 
J. E. NELSON 

T. M. OSBORNE (c) 
E. F. PAWLEDGE 

S. W. ROBINETTE (c) 
K. O. RICH 

F.C. RINEHART (c) 
J. A. RAILEY* (c) 

J. RITMANICH 

M. J. SCHREIBER 

J. M. SERVER 

L. T. SHEPHERD (c) 
J.C. SMITH (c) 

J. A. SMITH (c) 

V. J. SEIDEL (c) 
G.R. SCOTT* (c) 

E. J. SCOTT (c) 
A.E. TRIPP (c) 

H. A. TRAINO (c) 

B. A. VESTOL 

G. R. VINSON (c) 

Cc. S. WHATLEY 

E. L. WHATLEY 

O. O. WRIGHT (c) 
G. A. WARNER (c) 
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A.B. WISE (c) 

J.C. WORTHINGTON (c) 
MR. LAWSON (c) 

G. L. MERRITT (c) 

F. J. MICHEL (c) 

K. MOORE 

J. H. ANDREWS* (c) 
C.J. ANDERSON*® (c) 
J.B. BOLIG* (c) 

W. W. CROUCHER® (c) 
J.B. DALY* (c) 

J. F. HOUSE® (c) 

A. P. KENNADA* (c) 
L. R. LACY* (c) 

M. J. SCHWEIZER* (c) 
W. D. SCRUGGS* (c) 


W. F. WHISNANT* (c) 
P.G. WILLIAMS* (c) 
G. TULLAR® (c) 


Note: (c) For Checker 
*Men Who Worked During 1955 But Are 
No Longer Available 
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MEMBERS OF OTHER I.L.A. LOCALS 


O. D. MAY (c) 

S. M. KEE (c) 

E. A. CULBERTSON (c) 
C. WESBROOK (c) 

J. D. PALMER (c) 

R. A. CRISPI (c) 

C. F. COOK (c) 

W. A. JOHNSON (c) 
A. B. LEMTSCHKE (c) 
AL. NURSE (c) 

J. D. PALMER (c) 

D. B. ROGERS (c) 

J. L. TEMPLE (c) 

C. W. WORD (c) 

D. R. ALLEN (c) 

J. R. BIGGERS (c) 


Note: (c) For Checker 
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GENERAL COUNSEL’S EXHIBIT No. 21 
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GENERAL COUNSEL’S EXHIBIT No. 27 


PROPOSED CHANGES IN AGREEMENT MADE AND 
ENTERED INTO BY AND BETWEEN HOUSTON-GAL- 
VESTON MARITIME ASSOCIATION AND MASTER 
STEVEDORES ASSOCIATION OF TEXAS AND 
CHECKERS LOCALS ILA. No. 1665 and No. 1351: 


The Operators agree that they will use their influence to 
try and get better facilities for the clerks to work in on the 
docks. 


Feb. 14, 1957 
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GENERAL COUNSEL'S EXHIBIT No. 28 : 


RECORD FOR ILA LOCAL 1351 
NOT AN APPLICATION FOR MEMBERSHIP 


PLEASE PRINT 
Date 


Social Security No. 


Port Security Card No. 


s s * s 
Are you presently employed? _____ Where? _____—— 
‘Who suggested that you seek employment here? 


This is to certify that I agree to work thru, and do here- 
by authorize and designate the L.L.A. Local Union 1351 as 
the bargaining agent for me, and I further agree to pay 
LL.A. Local 1351 three percent of my net wages as com- 
pensation for services rendered to by this local which I 
agree is a reasonable charge. I hereby assign and transfer 
to Local Union No. 1351 said percentage of my wages. 


I hereby certify that the above answers are true and 
correct. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented are set forth on page 364 of Volume 
I of the Joint Appendix and on the front page of Union peti- 
tioners’ brief. 
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Statement of Questions Presented_. 
Statement of the Case. 
I. The Board’s findings of fact. 
A. The preferential hiring system_. 
1. Originally both the collective bargaining con- 
tract and the Union rules gave job prefer- 
ence to members of Local 1351 
2. The hiring system continues unchanged_ 
B. The hiring system in fact discriminated against non- 


1. Union members generally hold the better jobs 
and earn more money. 
2. Nonmembers Vinson and Linnenberg repeated- 
ly fail to obtain employment-. 
C. The requirement that job applicants designate the 
local as their bargaining representative and pay it 
a percentage of their wages. 
II. The Board’s conclusions of law. 


I. Substantial evidence on the record as a whole supports the 
Board's findings that the Union and the employers vio- 
lated the Act by making designation of Local 1351 and the 
payment of percentages conditiogs of employment. 

II. Substantial evidence on the record as a whole supports the 
Board’s findings that the Union and the employers vio- 
lated the Act by maintaining a hiring arrangement which 
gave preference in employment to members of Local 1351 
and by denying employment to Vinson and Linnenberg be- 
cause they were not members of Local 1351 and had filed 
charges with the Board. 

A. The preference given to members generally___-_--- 

B. The discrimination against Vinson and Linnenberg__ 

C. The parties’ responsibility for the unfair labor prac- 
tices found. 

1. The Employers_ 
2. The Union. 
III. The Board’s reimbursement order is valid and proper. 

A. The Board properly required reimbursement to the 
employees of the percentages which they were co- 
erced into paying as a condition of employment___ 

B. The reimbursement order is not rendered inappro- 
priate by the fact that despite the discriminatory 
hiring practice, nonunion clerks obtained jobs 
through the Union hall 

C. The Board properly made the employers jointly and 
severally liable with the Union for reimbursement 
of percentages. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17521 


Locau 1351, SreamsHip CLERKS AND CHECKERS, INTERNA- 
TIONAL LONGSHOREMEN’s Association, AFL-CIO, IntTER- 
NATIONAL LONGSHOREMEN’s Association, AFL-CIO, anp 
C. B. Morrow, B.A. or Locau 1351, PETITIONERS 


v. 
Narionat Lasor RELATIONS Boarp, RESPONDENT 


No. 17631 


Nationa Lasor Reiations Boarp, PETITIONER 
Vv. 


Houston Maritime Association, Inc., MastEr SrEVEDORES 
ASSOCIATION or TEXAS AND THE INDIVIDUAL RESPONDENT 
Companiss Lisrep on APrenpix A Herein, WHo Are Mem- 
BERS OF THOSE ASSOCIATIONS, RESPONDENTS 


ON PETITION TO REVIEW AND PETITION TO ENFORCE AN ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


STATEMENT OF THE CASE 
No. 17521 is before the Court on the petition of Local 1351, 
Steamship Clerks and Checkers, International Longshoremen’s 
Association, AFL-CIO, International Longshoremen’s Asso- 
ciation, AFL-CIO, and C. B. Morrow, Business Agent of Local 
1351, hereafter collectively referred to as “the Union,” pur- 


(1) 


2 


suant to Section 10 (e) and (f) of the National Labor Relations 
Act, (61 Stat. 136, 73 Stat. 519, 29 US.C. Sec. 151 et seq.), 
to review an order of the Board (J.A. I 341-362) * issued on 
December 29, 1958, as amended October 22, 1962 (J.A. I 367- 
389). In its answer to the petition for review, the Board re- 
quested enforcement of its order. No. 17631 is before the 
Court on the Board’s petition for enforcement of the same 
order against Houston Maritime Association, Inc., Master 
Stevedores Association of Texas and the individual member 
Companies listed on Appendix A of the Board’s order herein, 
who are members of those Associations. 


I. The Board’s findings of fact 


Briefly, the Board found that the Employers and Union 
violated the Act by maintaining an exclusive hiring arrange- 
ment under which preference in employment was given to 
members of Local 1351 and then to members of sister locals 
and under which applicants for employment were required as a 
condition of employment to designate Local 1351 as their bar- 
gaining agent and to agree to pay it a percentage of their 
wages, with nonmembers in fact paying more than members. 


The Board further concluded that job applicants Vinson and 
Linnenberg were denied employment because they were not 
members of Local 1351 and because they had filed unfair labor 
practice charges with the Board. 

The Board’s conclusions are based upon the following find- 
ings of fact: 


A. The preferential hiring system 


1. Originally both the collective bargaining contract and the Union rules 
gave job preference to members of Local 1351 


Houston Maritime and Master Stevedores are trade associa- 
tions whose member steamship and stevedoring companies 
employ clerks, checkers, and timekeepers (herein referred to 
generally as clerks), represented by Local 1351 (J.A. I 258- 


2 References designated “J.A. I” are to Volume I of the Joint Appendix ; 
“J_A. II” references are to Volume II. Occasional references to the type- 
written transcript of testimony are designated “Tr.” References preceding 
a semicolon are to the Board's findings; those following are to the support- 
ing evidence. 
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261; J.A. II 126, 181, 203, 167-168). The Local’s working 
rules prohibit its members, under pain of fine or suspension, 
from seeking employment directly or from leaving their jobs 
to accept work at another dock (J.A. I 330 n. 3,261; J.A. II 
139, 204). Furthermore, when the companies need clerks they 
do not hire them directly but call the business agent of Local 
1351 (J.A. I 329, 330, 258; J.A. II 61-62, 66, 74, 83, 89-90, 97, 
101, 103, 107, 108, 115, 116, 122, 127, 130-131, 146, 229, 233, 
260-262). When aman applies for work at the dock, he is told 
to “go to the Union and get his name on the board,” and that he 
will be called when needed (Tr. 418-419, 566, 594). 

The constitution and rules of the International, with which 
Local 1351 is affiliated, provide that (J.A. I 331, 262; J.A. II 
140, 204) : 

a ce Where two or more Locals exist in the same Port and 

.* one Local has more work than its membership can take 

\ care of, said Local shall give preference to members of 
\. the other Locals in the performance of such extra work. 


The Local’s constitution and working rules, in turn, make it 
the duty of the business agent to “see” that the members abide 
by the union rules (J.A. I 331, 261; J.A. IT 138, 204). 

Section 2 of the collective bargaining agreement entered into 
between the employers and Local 1351 in October, 1953,? pro- 
vides that the Local would have “preference of all work pertain- 
ing to extra clerking, timekeeping, checking, and tallying” (J.A. 
J 255, 256; J.A. II 308). Asa result, the Union kept separate 
lists of members and nonmembers available for work (J.A. I 
330, 259; J.A.II 42). The list of members was kept on a black- 
board in the private office of the business agent (J.A. I 330; 
J.A. II 42-43). The names of nonmember job applicants were 
written on a blackboard in the main room of the union hall 
(J.A. 1330; J.A. II 42). 

In late 1954 and early 1955 charges were filed with the Board 
alleging generally that the hiring arrangement between the 
parties discriminated against nonmembers of Local 1351 (J.A. 
I 245-249). In the summer of 1955, the Board’s regional di- 


* This contract, which was originally to expire in September, 1955, was 
thereafter extended to September, 1956 (J.A. I 285; J.A. II 307-311). 
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rector approved a settlement agreement intended to cover all 
of the matters alleged in the charges (J.A. J 249-252; J.A. II 74, 
77). Pursuant thereto, the parties agreed that Section 2 of 
the contract granting employment preference to members of 
Local 1351 (supra, p. 3), would be inoperative (J.A. I 249-251; 
J.A. II 72, 78, 80, 300-304). The agreement states on its face 
that the decision to take no further action is “contingent upon 
compliance” with the terms of the agreement (J.A. I 74-77; 
J.A. 11301). The Union, however, continued to keep separate 
lists of members and nonmembers but, at about the time of the 
settlement agreement, began keeping both lists in the office of 
the business agent where they were not available for inspection 
(J.A.1 330 n. 4; J.-A. 11 46, 36, 282-283, 320). 


2. The hiring system continues unchanged 


As stated supra, p. 3, the Companies always call Local 
1351 when they need men. Beginning in early 1956,— that is, 
after the settlement agreement—all applicants for employment 
through the Local have been required to sign a form designating 
the Local as their bargaining representative and binding them 
to pay it a percentage of their wages “as compensation for serv- 
ices rendered” (J.A. I 333, 263; J-A. II 323, 87-88).° In fact, 
the employee in terms “assign[s] and transfer[s]” to the Local 
the percentage of his wages (J.A. IT 323). 

It is also undisputed that the settlement agreement resulted {,. 
in no change in the Companies’ method of hiring clerks (J.A. I” 
258, 329-330, 330 n. 4; J.A. II 66, 86, 97-98, 108, 116, 123, 133, 
146, 229-230, 261-262, 281). When a company needs men, its 
chief clerk calls the business agent of Local 1351 (ibid.). The 
chief clerks, admittedly, are supervisory employees within the 
meaning of the Act (J.A. I 330; J.A. II 24, 63-64, 74, 79, 91- 
92, 98, 103, 104, 107-108, 113-114, 121-122, 130, 229, 235, 291). 
All or most of them are long-term union members and many 
have served as officers of the Local and on its committees, in- 
cluding the contract negotiating, grievance, and membership 
committees (J.A. 1330, 259; J.A. II 25-34, 80-81, 227, 258-259, 
261, 285-286). Like the rank and file employees, they are re- 


* Between 1954 and 1956, job applicants were required to agree orally to 
pay the percentage (J.A. I 263, 333 n. 9; J.A. II 37). 
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quired to designate Local 1351 as their bargaining representa- 
tive and to pay the same percentage paid by the rank and file 
employees (J.A. I 330-331. 264; J.A. IT 80, 94, 105, 106, 112, 
119-120, 125, 129, 227). 

A few of the Employers merely request the business agent to 
send a certain number of men and leave it to the business agent 
to select those to be sent out (J.A. I 259; J.A. II 41, 115, 150). 
Usually, however, when a chief clerk calls, the business agent 
reads him the names of the men available and the clerk selects 
the employees to be hired (J.A. I 258-259, 330; J.A. II 39- 
41). ‘Apparently, the business agent does not indicate which 
of the men are members (J.A. I 259, 330; J.A. II 40-41, 115). 
However, as noted supra, pp. 3, 4, the chief clerks are active 
union members and the constitution of the International re- 
quires that the locals give job preference to Union members. 
The chief clerks frankly admitted at the hearing that they 
know who is and who is not a member of the Local (J.A. I 259, 
330; J.A. II 67, 287). For example, Herrick Vestal, who had 
previously served as chief clerk for one of the companies but at 
the time of the hearing was president of the Local, was asked 
if he inquired of the business agent as to which men were mem- 


bers and which were not. He replied, “No, usually when I 
called I knew which men belonged and which did not belong” 
(J.A. IT 68). 


B. The hiring system in fact discriminated against nonmembers 
1. Union members generally hold the better jobs and earn more money 


In addition to their chief clerks, many if not all of the Com- 
panies employ one or more full time or regular clerks, some on 
a monthly basis, others by the week (J.A. I 332 n. 7; B.A. 19- 
20, 57, 59, 114, 130). Practically all of these jobs are held by 
members of Local 1351 (J.A. I 332 n. 7; J.A. II 57, 100-101).* 
As noted, supra, p. 3, the chief clerks call the Union when they 


*Clause 1 (B) of the collective bargaining contract empowers the em- 
ployers to hire members of the Local as regular salaried wharf clerks and 
to call for regular monthly men by name (J.A. II 307). Although the 
Local had 80 members in 1955 and 106 members in 1956, the business agent's 
daily lists of members available for extra work over a period of several 
months, show only 18 different members seeking extra work (J.A, II 263— 
272, 320-321, G.C. Ex. 21). 
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need “extra” men. When a man is selected, the business agent 
places a check mark beside his name on the list of those avail- 
able for work (J.A. II 263-272). An examination of the daily . 
lists between July 25 and December 20, 1955, discloses that 
only rarely does a member fail to be selected, whereas it is _ 
equally rare that all or even most of the nonmembers are se-~ 
lected (J.A. IL 263-272, 320-321, G.C. Ex. 21, J.A. II 178-179, 
324-329).* In addition, Local 1351’s records of the percentage 
of earnings paid to the Local by each member and each non- 
member between April and November, 1955, disclose that the 
18 members who regularly sought extra work through the hall 
paid a total of $2412.49 in percentages or an average of $134.02 
per man (J.A.1332n. 7; J.A. II 263-271, 320-321, G.C. Ex. 21, 
J.A. II 178-179, 324-329). The 45 nonmembers, on the other 
hand, paid percentages totalling $3,785.13 or an average of 
$84.11 per man (ibid.).° Since the percentages are based on 
earnings, it is evident that during the 6-month period the mem- 
bers seeking extra work earned approximately 60% more than 
nonmembers. 


2. Nonmembers Vinson and Linnenberg repeatedly fail to obtain 
employment 


Two of the three employees filing the original charges alleging 
discrimination against nonmembers (see p. 3, supra) were 
Vinson and Linnenberg (J.A.1 245-248). Both are experienced 
nonunion or “permit men” who started working out of the 
Local’s hiring hall in 1946 (J.A. I 270, 272; J.A. II 201, 236, 251, 
221). Both before and after the settlement agreement, each 
regularly sought employment at the hall. However, beginning 
a few months after the settlement agreement (supra, p. 3), 


“Occasionally, nonmembers are sent out even though some members are 
available for work. One possible explanation is that the Companies’ re- 
quests are, for example, for clerks and the members seeking work are 
timekeepers or checkers who are not qualified “clerks” (J.A. II 23). 

* As noted, supra, pp. 4-5, the Local collects a percentage of the wages 
earned from both members and nonmembers. During the above period both 
paid the same percentage, which the Local later refunded (J.A. I 264-265; 
J.A. I 59, 117, 274, 283-284). The amount of refund received by each mem- 
ber and each nonmember is set forth in Appendix A, infra, p. 36. 
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they were repeatedly passed over for employment (J.A. I 270, 
273; J.A. II 213-221, 225, 237, 240). Not only were members 
sent out first but Vinson and Linnenberg were not sent out 
when no members of Local 1351 were available. Instead, Local 
1351’s Business Agent, Morrow, called the hiring halls of two 
sister locals in Houston, Locals 1273 and 1330, the so-called 
Deep Sea and Carloaders locals, and referred to them Company 
requests for employees (J.A. I 331-332, 270-271; J.A. II 250- 
251, 49-50). Shortly thereafter, on October 6, 1955, Vinson, 
acting on behalf of himself and Linnenberg, filed new charges 
alleging discrimination against nonmembers (J.A. I 271, 252- 
253). 

Two days later, on October 8th, and again on the 9th, some- 
one who refused to identify himself telephoned Vinson at home 
and warned him to stay away from the Local as he “might get 
hurt” (J.A.1I 271; J.A. II 241-243). At about the same time an 
unidentified person telephoned Linnenberg at home, telling him 
“You better stay away from Local 1351’s hall, if you know what 
is good for you” (J.A.I 271 n.9; J.A. II 211-212). On October 
10, Business Agent Morrow phoned to offer Vinson a job as 
timekeeper and Vinson protested that he never did such work 
(J.A. I 276; J.A. II 239). Morrow accused Vinson of trying 
to pick his job, then switched over to charge that Vinson had 
tried to bribe one Dave McGovern, a charge which Vinson de- 
nied. Finally, when Vinson complained that he had received 
no work between September 3 and September 28, Morrow, 
adding profanity, voiced substantially the same threat which 
Vinson and Linnenberg had received from the unknown tele- 
phone caller. Morrow wanted Vinson “to understand” that if 
he kept coming to the Local’s hiring hall “somebody is going to 
knock you in the head and beat you up” (J.A. I 271; J.A. II 
239-241). Vinson replied that he had been told by the Na- 
tional Labor Relations Board that it was “all right to go to the 
hall,” to which Morrow bluntly retorted, “I want you and 
Linnenberg to understand that you are not welcome out here” 
(ibid.). 
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Vinson, disregarding the threats and Morrow’s open opposi- 
tion to his coming to the hall, continued to go to the hall in 
search of work. Twice in November some one tampered with 
his car while it was parked nearby (J.A. 1271; J.A. II 243-245). 
Vinson then parked it where he could watch it through the 
venetian blinds on the hall’s entrance door (J.A. 1 271; J.A. 
245-246). The blinds are usually kept open but on December 
2, Morrow without explanation, walked over to the blinds and 
closed them, thereby preventing Vinson from seeing his car 
(J.A. I 271; J.A. I 246). Vinson got his last job referral on 
November 10, 1955 (J.A. I 270; J.A. II 236-237, 250). From 
January 1956 on, Vinson went to the hall 3 or 4 times a week 
until July 1, 1956 (J.A. 1270; J.A. TI 249, 255). 

In the meantime, on May 6, 1956, Morrow telephoned Vin- 
son and told him that he wanted to talk to him but that he 
did not want Vinson “to tell the NLRB what he wanted to 
talk” about (J.A. I 272; J.A. I 247-248). Vinson replied 
that he and Linnenberg had taken the case to the Board and 
that “whatever happened we would have to tell the NLRB” 
(ibid.) To this, Morrow replied that Linnenberg was out 
of the case and had nothing to do with it and had not been 
down to the hall that year (ibid.). He added that if Vinson 
had not “brought the case up” he would have been at work 
“like Wright and some of the others” (ibid.). Morrow also 
reminded Vinson of “what Wright is making,” adding “don’t | 
tell the NLRB what I said” (ibrd.). Wright, to whom Mor- \ 
row referred, was a nonunion checker who was 68 years old in 
1955 (J.A. I 272; J.A. II 199-200). He earned about $4000 
both in 1954 and 1955 and in 1956 his earnings rose to $4900 
(J.A. I 272; J.A. IL 200). In contrast, Vinson, who is two 
years younger than Wright, earned about $3500 in 1953. In 
1954 his earnings fell off by about $1000; in 1955 his earnings 
further fell off $1500 and in 1956 the hiring hall gave him no 
work at all (J.A. 1272; J.A. JI 254-255). 

Linnenberg, 68 years old in October 1955, receives a pension 
and social security benefit payments (J.A. I 273; J.A. I 203- 
204,212). He usually withdraws from the labor market when 
his earnings approximate the maximum permitted without 
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forfeiture of social security payments (J.A. 1 273; J.A. II 206).” 
In 1955, however, Linnenberg ended the year almost $300 short 
of the maximum he could earn without forfeiture of social 
security benefit payments (J.A. 1 221; J.A. II 213-220). After 
being away since September 1954, Linnenberg began regularly 
reporting at the hiring hall on May 1, 1955 and work was 
assigned him occasionally (J.A. I 273; J.A. II 213-220, G.C. 
Ex. 21). However, toward the latter part of the year he 
waited in the union hall for lengthy periods without getting a 
job referral (J.A. I 273; J.A. II 219-221; G.C. Ex. 21). As 
previously noted, there were occasions when Morrow left him 
sitting in the hall while he referred jobs to men at sister locals 
(supra, p. 7). In contrast, Linnenberg testified that it rarely 
happened that union applicants had to go without work for 
more than a day and his testimony is fully corroborated by 
the Local’s record of men seeking work and men referred for 
the period from September 25, 1955 to December 20, 1955 
(J.A. I 221, G.C. 21).* Feeling that he had not been getting 
his fair share of the available work he stopped calling at the 
Local’s hiring hall in late 1955 (J.A. 1 273; J.A. II 225-226). 


7 According to S. D. Gardner, chief clerk for respondent Texas Transport 
& Terminal Co. Inc., during 1952, 1953 and in 1954 until Linnenberg elected 
to stop working, Linnenberg had regularly worked a 40 hour week with that 
company. As Gardner put it, while Linnenberg did “strictly dock Jobs” and 
could not go down into ships’ holds, the Company never refused to hire him. 
Gardner added, “He’s worked for us a lot.” (J.A. II 135-136). Similarly, 
Chief Clerk Steiner of Strachan Shipping Company testified that in 1954 
and 1955 he ordered Linnenberg by name to be referred to his company 
(J.A. II 91, 99). 

*The Local’s record of job applicants and referral over the periods from 
July 25, 1955 to December 20, 1955 (G.C. Ex, 21) shows that although both 
Linnenberg and Vinson were duly listed as seeking employment, they were 
not given jobs during the following periods in that year: 


Vinson : Linnenberg : 
Aug. 2-9 Aug. 2-9 
19-22 19-22 
Sept. 6-9 Sept. 6-9 
14-19 14-19 
23-Oct. 5 27-29 
30-Oct. 2 
Oct. 8-14 
19-Nov. 9 
Nov. 14-Dee. 20 
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C. The requirement that job applicants designate the local as their bar- 
gaining representative and pay it a percentage of their wages 

As set forth supra, p. 4, applicants for employment through 
Local 1351 are required to sign a form designating it as their 
bargaining representative and binding them to pay it a per- 
centage of their wages for “services rendered.” In addition, 
members pay $1 a month dues and “assessments” (J.A. I 268; 
J.A. I 189). The record shows, however, that assessments are 
rarely levied (JA. II 195-196, 181-196). Prior to the settle- 
ment agreement, the percentage of their wages paid by mem- 
bers was 2%, that paid by nonmembers was 5% (J.A. I 264, 
252; J.A.11 14,52). Fora time after the settlement agreement, 
both groups paid 5%; later both paid 3% (J.A. 1 264; J.A. It 
14, 252-253, 272-274, 283). The Local admittedly commingles 
alt of its receipts—that is, the percentages paid by nonmembers 
go into its general funds as “dues” (J.A. I 264; J.A. II 189, 
190). 

Employees are paid by checks which are distributed at the 
union hall (J.A. 1 333, 264; J.A. IL 50-52, 105, 123, 132). Prior 
to July, 1955, each employee received one check; he then paid 
the percentage in cash when he received his pay check from 
the business agent (J-A. I 333 n. 10; J.A. II 53). In July, 
1955—that is, at about the time of the settlement agreement— 
the Companies who are members of Master Stevedores began 
to prepare two checks. One is in the amount of the percentage, 
the other is for the balance of the employee’s wages (J.A. 1 333, 
264; J.A. IL 137-144, 93-94). The business agent gives the 
employee his wage check after the latter endorses the percent- 
age check over to the Local (J.A. I 333, 265; J.A. IL 54-55, 


cost of operating th 
cluding the percentage payments of nonmembers 
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J.A. II 174-177, 181-197).’ In addition, at about the time 
the Local refunded the percentages in November 1955, each 
of the stockholders of a corporation named “Avenue N” re- 
ceived a check for $100 (J.A. I 265; J.A. II 117, 56, 198, 159- 
160, 164-165, 172). All were members of Local 1351 and this 
was the first money they had ever received from the corpora- 
tion (J.A. 1 265; J.A. II 159-160, 172, 199). Avenue N’s only 
property is the building which houses the hiring hall and the 
Local’s offices and its only income is the $60 a month rent it 
receives from the Local (J.A. I 266; J.A. II 158-159, 165-166). 

All of Avenue N’s original incorporators were officials of 
Local 1351 and its officers have always been the current or past 
officers of the Local (J.A. I 265; J.A. II 55-56, 159-161). 
Ralph Massey, president of Avenue N, and president of the 


° Membership in the Local varied from 80 to 106. As stated, dues were 
$1 per month and there were few, if any, assessments. 


Magimum possible dues receipts in 1956. 
Examples of 1956 expenditures for nonhiring hall purposes (G.C. 
Ex. 33 f-aa) : 
Door prizes to stimulate attendance at meetings._ $120. 00 
Ballots for election of officers. 10. 00 
Vestal—Traveling expense for 
50. 00 


829. 30 
—Special axsessment__ 212, 00 
New Members tax. 
South Atlantic & Gulf Coast Dist., ILA: 
—per Capita tax. 
—special assessment 
Morrow and Vestal—Traveling expenses, Brown- 
ville, Texas, Convention. 
Morrow, Vestal, and Board—Traveling expense 
for Contract: 
Committee meetings : 


—Galveston, Tex_--_ 
—New Orleans, La. 
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South Atlantic and Gulf Coast District of the International and 
who, at the time of the payment was president of the Local, 
first testified that he did not know where the corporation got the 
money it paid over to the stockholders but thought it was an 
advance from Local 1351 on rent (J.A. I 266; J.A. II 158-159, 
165). He later testified that, upon investigation he found that 
the Local had advanced Avenue N $7,500 to be applied on rent 
“st some future date” (J.A. I 266; J.A. II 170). However, 
according to John J. Casey, financial secretary of Local 1351 
and of Avenue N, the $7,500 was a loan from the Local (J.A. I 
266-267; J.A. IL 173).%° There is no written evidence of any 
such transaction and no evidence of any plan or arrangement 
by Avenue N to repay the alleged loan (J.A. I 267; J.A. II 197, 
275-276, 170). 


Il. The Board’s conclusions of law 


a On the basis of the foregoing facts the Board found that 

C the Associations and their member Companies violated Sec- 
sion SCAT (3) and (1) of the Act by being parties to an exclusiveé 
hiring arrangement With Local 1351 which gave preference in 


Local 1351 and sister locals and 


“fact paying more than members —_ 
The Board further found that _> 
Tao reparing two checks 


a2/ 


Sy 
mployers_gave 
351 in violation of Section 8(a) (2) of 
yestraimed, and coerced their em- 
ployees in the exercise of their rights under the Act, in viola- 
tion of Section 8(a)(1) of the Act (J.A. I 333, 336, 370). 
/~) The Board also found that Local 1351 and the International, _ 
2 by maintaining and operating the hiring arrangement in the 


manner set forth above, caused and attempted to cause the 


2 When asked who currently owned the Avenue N stock, Casey first re- 
plied, “The local, I imagine.” A moment later he changed his answer to, “I 
mean the members of the local. Let’s say it that way” (Tr. 728). 


B 


eraployers. to discriminate against oa aloo thereby violat- 
ing ion 
Finally, the Board found that the er and Business "Agent 


me further violated Section 8(b) (2) and (1) (A) - by 
empl eae 2 against job applicant 
Fand-had 


esis app Vrs for we ame 


o 


the Board also found, ‘vio-~ 5 


lated Section 8) oo (3) and 4) of the Act with ge to 


The Board’s order requires both the Companies and the 
Union to cease and desist from the unfair labor practices found 
and from in any other manner restraining or coercing employees 
in the exercise of the rights guaranteed them by the Act (J.A. I 
375-381). Affirmatively, the order requires both the Com- 
panies and the Union with the exception of Busmess Agent 
Morrow, to take v while job SpBuSaRE ants Vinson and Linnéenberg 
for FRRY Toss OF pay th ey may have suffered because of the dis- 
chmination against them and to reimburse all present and fot 


mer HORMCMIDeY em pIOyeee WHO UTE Wey Mave Leet reRsired 


™In its original decision the Board held that the exclusive hiring ar-— 
rangement was also illegal because it failed to include adequate safeguards 
set out in the Mountain Pacisic case, 119 NLRB 883 (J.A. I 334-335). Fol- 
lowing the Supreme Court's decision in Local 357, International Brother- 
hood of Teamsters v. N.L.R.B., 365 0.3. 667, rejecting the Mountain Pacific 
doctrine, the Board reversed its holding in this respect (J.A. I 369-370). 

A finding of violation by the International and the members companies 
with respect to Linnenbderg ts barred by Section 10(b) of the Act, and 
the Board's order with respect to Linnenberg does not apply to them (J.A. 
I 387, 376, 379). However, as the Board noted, that section does not bar a 
fading of the other unfair labor practice violations by the International 
and the member Companies, since the unlawful hiring arrangement and 
practices continued in effect within the statutory 6 months period (J.A. I 
387, n. 6). 
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to pay a percentage-of their wages to Local 1351 (LA. I 381- 
382).* 
~~ Ctis SU MEOMARY OF ARGUMENT 

1. Before the Union will refer a nonmember job applicant 
to an employer, it unlawfully requires him to designate Local 
1351 as his bargaining representative and assign it a percentage 
of his wages. Since the Companies hire exclusively through 
the Union, the payment of percentages and the designation of 
the Union are made conditions of employment. Moreover, 
the nonmembers make larger payments for smaller benefits. 
Thus, until unfair labor practice charges were filed in 1954 and 
early 1955, the Union charged nonmembers 5% of their wages 
and members only 2%, while offering members death benefits 
and double the life insurance afforded nonmembers. After the 
charges were filed, the Union required equal percentage pay- 
ments from members and nonmembers, but reimbursed mem- 
bers under the guise of declaring a dividend to stockholders 
in the Avenue N Corporation. In addition, the charges are not 
geared to the costs of the hiring hall; rather the percentages 
exacted from nonmembers are placed in the Union’s general 
fund as “dues” and are used for purely Union purposes. 

2. The Union gives unlawful preference to members over 
nonmembers in assigning jobs. Until unfair labor practice 
charges were filed in 1954 and early 1955, the collective bargain- 
ing agreement expressly provided for such preference, and the 
International constitution required that preference in hiring 
also be given to members of sister locals over nonmember appli- 
cants. Although the contract provision was purportedly re- 
seinded after the unfair labor practice charges were filed, the 
preferences required by the contract and by the constitution 
continued to be afforded to members. The Union business 
agent continued to keep two lists, one of members and one of 
nonmembers. When the Companies’ chief clerks, who were 
themselves Union members and who knew which applicants 


2 \ member-company’s liability for reimbursement is limited to monies 
paid by its employees so that one company is not liable for refunding monies 
paid by employees of other companies (J.A. I 340). The period of liability 
in each case begins 6 months before the service of the initial charge against 
it (J.A. I 340). 
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were members, called for men, the business agent read from the 
lists until the clerks had selected the men they wanted. Under 
this system, Union members were in fact afforded an unlawful 
preference. 

8. Vinson and Linnenberg, nonmembers of the Union, were 
unlawfully denied employment because they filed charges 
against the Union. They first filed charges in early 1954 and 
early 1955. Beginning in September 1955, they began to get 
less work and in October 1955, Vinson filed new charges on 
behalf of himself and Linnenberg. Thereafter their referrals 
from the Union declined sharply even though they appeared at 
the hiring hall. In addition, the Union business agent threat- 
ened that Vinson would be “beat up” if he persisted in coming 
to the hall, and advised that neither Vinson nor Linnenberg 
were welcome there. The Union admits that they received less 
work after filing the latter charges, but seeks to attribute the 
loss of employment to their age. Both worked regularly before, 
however, and at least one other applicant, as old or older, 
actually increased his earnings while their earnings were de- 
clining. 

4. Having vested exclusive hiring authority in the Union, the 
Employers are responsible for the discrimination practiced by 
the hiring hall. The Employers knew of the practice of hiring 
exclusively through the hall and are chargeable with the eligi- 
bility standards which the Union was thereby allowed to im- 
pose. In addition, the Employers are chargeable with the con- 
duct and knowledge of their chief clerks, who as supervisors 
participated in the discriminatory conduct. Similarly the 
Union is chargeable with the conduct of its business agent in 
effecting the discrimination through the chief clerks, in accord- 
ance with Union policy. 

5. The Board’s order requiring reimbursement of fees un- 
lawfully charged nonmembers as a condition of employment is 
proper. “[T]he order of reimbursement is intended to remove 
the effects of the unfair labor practice by restoring to the em- 
ployees what would not have been taken from them if [the 
Union and the Employers] had not contravened the Act.” 
Virginia Electric Co. v. N.L.R.B., 319 U.S. 533, 544. If the 
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employees had refused to make the illegal payment, they clearly 
would be entitled to backpay for the resultant loss of employ- 
ment without deduction for the percentage fees they had re- 
fused to pay. Nothing in Local 60, United Brotherhood of 
Carpenters and Joiners v. NL.RB., 365 US. 651 is to the con- 
trary. Local 60 merely rejected the assumption that members 
were coerced into retaining membership. The courts, however, 
have repeatedly recognized the distinction between reimburse- 
ment of exactions from members as opposed to exactions from 
nonmembers. Although nonmembers received some benefit 
from the hall, despite the discrimination in referrals, the 
Board’s order need not allow for such a dubious benefit incident 
to the unfair labor practices. Moreover, the percentage pay- 
ments did not purport to be a fair charge for operation of the 
hall, but were an exaction from nonmembers as the price for 
working, an exaction used to support the Local asa whole. In 
any event, the Union cannot disentangle the consequences of 
its unfair labor practices from the consequences for which it 
would not be liable. The Board properly held the Employers 
jointly and severally liable with the Union, since they partici- 
pated in the unfair labor practices although they received no 
part of the percentage fees. 


ARGUMENT 


L Substantial evidence on the record as a whole supports the 
Board’s findings that the Union and the employers violated 
the Act by making designation of Local 1351 and the pay- 
ment of percentages conditions of employment 


As set forth supra, p. 3, Local 1351 prohibits its mem- 
bers from obtaining work directly and the Companies, in turn, 
hire clerks exclusively through Local 1351. As a result, no 
person can be employed unless his name is on the lists of men 
available for work prepared by Local 1351’s business agent. 
Furthermore, before a man can get his name on either the 
member or nonmember list, he must designate Local 1351 as 
his bargaining representative and agree to pay it a percentage 
of his wages. In other words, if a man is unwilling to do 
either or both, he is barred completely from employment with 
any of the 28 respondent employers. Not only are some of 
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the employers well aware of the percentage payments but they 
assist the Union in collecting them by preparing two ehecks, 
one in the amount of the percentage and the other for the 
balance of the wages due. All deliver the checks to the-Local 
for distribution with the result-that the business agent is able 
to compute the percentage due and collect it when the em- 
ployee picks up his check. 

Moreover, it is undisputed that ‘until the settlement agree- 
ment, the Local charged nonmembers 5% and members only 
2% of their earnings for the privilege of being listed for em- 
ployment. Although, after the settlement agreement, the 
Union collected the same percentage from bath groups, non- 
members in fact continued to pay more than members. Thus, 
members receive substantially more benefits from their pay- 
ments, such as more insurance, supra, p. 10. Concededly the 
money paid by nonmembers goes into the Loeal’s general funds 
from which it pays purely union expenses which, in 1955, in- 
cluded more than $4,300 to send Local officers to union conven- 
tions, supra, p. 11, n. 9. Since the oe of $1 a month paid by 
the 80 to 108 members are not s' meet even a 


fraction of the Local's mses, tbe ntage pa; nis are 
not geared to the cost of operating aaa | 
“cost_of opersting the Lacal...Ind Tar he i, the Local’s financial ree- 


ords show that it lumps together percentages and dues under 
the heading “dues.” (J.A. II 189). In short, the requirement 
that nonmembers pay percentages in order to be eligible for 
work, means that they either contribute financial support to 
the Union or they do not work. 

Furthermore, in November 1955, most of the members 
received a check for $100, ostensibly as stockholders in the 
Avenue N Corporation, supra, p.11. The corporation’s officers, 
who are and always have been the current or past officers of the 
Local, agreed that the money for the payment came from 


23 Under these circumstances it is unnecessary to decide whether, as the 
respondent Unions contend, a union may validly charge each employee his 
pro rata share of the cost of operating the hiring system. 

* Por example, Business Agent Morrow held an office in Avenue N but 
did not know what it was. Nor did he know how much stock he owned 
(J.A. IX 56). At the time of the hearing, in February 1957, no stockholders’ 
meeting had been held since November 1955, when the payment was voted 
(Tr. 324-325). 
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Local 1351 although they were unable to agree on the terms 
of the “loan” and did not know when it would be repaid, supra 
pp. 11-12. It is also revealing that the payments were made at 
the time the Local was refunding the percentage payments to 
members and nonmembers and that it was the only “dividend” 
eived by the stockholders, supra, p. 11. Accordingly, 
{ we submit that the record as a whole fully supports the Board’s 
finding that the $100 checks “were in effect * * * additional 
refunds of percentages” to members who as a result received 
larger refunds than did the nonmembers (J.A. I 267). 
tion 7 of the Act guarantees employees the right to 
choose whether or not they will be represented by a union and 
to refrain from paying it money without affecting their job 
opportunities. Radio Officers’ Union v. N.LREB., 347 US. 
17,42. That men desiring employment by the 28 companies 
here involved were deprived of this right by the hiring arrange- 
ment between the employers and Local 1351 is plain. Al- 
though Section 8(a) (3) of the Act permits the parties to agree 
that employees must join the union after being employed for 
thirty days and, thereafter pay uniform dues, etc., it clearly 
does not sanction an arrangement whereby eligibility for em- 
ployment is conditioned upon designating the Local as their 
representative and paying it a discriminatory percentage of 
their earnings. Much less does it permit the imposition of 
higher payments upon nonmembers than members. Accord- 
ingly, the Board properly concluded that by entering into 
such an arrangement the employers violated Section 8(a) (1) 
and (3) of the Act and the Unions violated Section 8(b) 
(1) (A) and (2). 
That the Companies’ practice of hiring only from the lists 
of men prepared by the Local’s business agent and by, in some 
cases, preparing two checks, and in all cases delivering them to 


“See Virginia Electric and Power Company v. N.LR.B., 319 U.S. 533, 
536-539; Dirie Bedding Co. v. N.L.RB., 268 F. 2d 901, 906-907 (C.A. 5); 
N.L.RB. v. Parker Bros. & Co., 209 F. 24 278, 279 (C.A. 5) ; Union Starch 
Refining Co. v. N.L.R.B., 186 F. 2d 1008, 1011-1013 (C.A. 7), cert. denied, 
342 U.S. 815; N.L.R.B. v. Imperato Stevedoring Corp. 250 F. 2d 297 
(C.A. 3). 
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the Local for distribution gave assistance and support to the 
Local.in violation of Section 8(a) (2) of the Act is self-evident. 
N.L-R-B. v. Parker Bros. Co., 209 F. 2d 278, 279; 280 (C.A. 5)3 
N.LRB: v. Gottfried. Baking Co., 210 F. 2d 772, 779-780 
(C.A. 2); N.LRB. v. Waterfront Employers, 211 F. 2d 946, 
951 (C.A. 9). 


IL. Substantial evidence on the record as a whole supports 
the Board’s findings that the Union and the employers vio- 
lated the Act by maintaining a hiring arrangement which 

_ gave preference in employment to members of Local 1351 
and by denying employment to Vinson and Linnenberg be- 
cause they were not members of Local 1351 and had filed 
charges with the Board : 


A. The preference given to members generally 


As set forth supra, p. 3, the collective bargaining contract 
specifically provides that members of the Local will have pre- 
ference in employment for extra work. Although the settle- 
ment agreement supposedly rendered this provision inopera- 
tive, the record fully supports the Board’s finding that the 
agreement brought about no change in the actual operation of 


the hiring system. 

Thus, still in effect after the agreement was the requirement 
in the constitution of the International that when a Local has 
more work than its members can do, it must give preference to 
members of sister locals in the same port, supra, p. 3. Thi 
provision, as the Board pointed out, obviously contemplates 
that the Local will give first preference to its own members 
(J.A. 1331). Similarly unchanged is the provision which im- 
poses upon the business agent the duty to see that. members, 
including himself and the chief clerks who select the men, live | 


*The purpose of a settlement agreement is to secure prompt, actual, 
and continued compliance with the Act. If the parties thereafter con- 
tinue their unfair labor practices, the Board can properly consider their 
conduct before as well as after the agreement. The Wallace Oorp v. 
N.LRB., 323 U.S. 248, 253-255; International Brotherhood of Teamsters, 
etc., Local 554 v. NL.R.B., 104 App. D.C. 359, 362, 262 F. 2d 456, 460-461 
(C.A.D.C.) ; N.L.RB. v. Hawk & Buck Co., 120 F. 2d 903, 905 (C.A. 5); 
Canyon Corp v. N.L.R.B., 128 F. 2d 953, 955-956 (C.A. 8). 
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up to the rules, supra, p. 3.7 In view of the preference m 
employment given to members and the greater benefits they 
reveive; such as insurance, supra, p- 10, the chief clerks have 
good reason to want to remain members in good standing. In 
these circumstances, there can be little doubt that, as the Board 
found, they do “not disregard the Local’s constitutionally im- 
posed policy of preferential hiring” (R. 331). The result was 
that they regarded the Local as playing an active part m the 
hiring process. As one of them put it, he hired “through the 
Yocst with the loval’s consent” (J.A. IT 102, 88). 
- In its tarn, the Local has always kept two lists of men avail- 
able for work—one of members and one of nonmembers— 
although no legitmate reason for doing so appears. When a 
chief clerk calls for men, the business agent reads the names 
of those available, supra, p. 5. The record does not disclose 
which list he reads first but it will be noted that the names of 
members appear in the first column—that is, on the left hand 
side of the page—of the business agent's list. A new column 
is started on the right hand side for nonmembers (J.A. II 267, 
269). In addition, the business agent does not read all of the 
names but may stop after the chief clerk selects the men he 
wants, which, of course, could be the first names read (J.A..IL 
77-78, 90)2° Furthermore, as previously noted, pp. 4-5, supra, 
most of the chief clerks were active union members, serve on its 
committees, and know who is and who is not a member. 
Finally, as demonstrated infra, pp. 22-24, nonmembers Vin- 
son and Linnenberg were repeatedly passed over not only in 
Of course, as the Union apparently recognizes (Br. 20-24) the Board 
regarded the existence of these rules not as a violation per so, but only 
together with other evidence of a policy of according preference to members, 
including testimony that these rales were in fact followed. 
®here are suggestions in the record that both the employees and the 
Local consider that the men work “for” the Union (Tr. 864, 895, 740). 
"The Union’s assertion (Br. 19) that the record contains “onrefuted 
evidence * * * that the lUsts were read in full” is based on testimony 
by Chief Clerk Stelner that he had sometimes asked for the entire list to 
be read. Steiner expressly testified, however, that he did not always wait 
until the entire list was called but that he immediately hired the man when 
Morrow “called the name of a man who in [{Stetner’s] opinion was capable 
of taking care of the jod” (J.A. II 90). Since about 60 men regularly used 


the list and calls were frequently for only one man, the latter procedure 
‘was obviously the more typical (J.A. IL 77-78, 302). 
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favor of members of Local 1351, but also in favor of members 
of its sister locals as well. That their experience was typical 
of that of other nonmembers and is not attributable to their 
personal qualifications, as contended by respondent Local (see 
infra, pp. 23-24), is demonstrated by the fact that the Local’s 
own records disclose that over a 6 months period, the average 
earnings for members was 60% higher than the average for 
nonmembers.” Union records also reveal that only occasion- 
ally does any member available for work fail to be selected for 
work whereas it is equally rare that all or even substantially all 
nonunion men are selected (G.C. Ex. 21).”* 

The Union argues (Br. 18) that the absence of threats to 
discriminate against nonmembers unless they join the Union 
proves that no discrimination was taking place. In the cir- 
cumstances of this case, however, the lack of such threats is 
without significance. With Union membership made highly 
desirable by lower fees and larger benefits, it is clear that non- 
members remained permit men for years because they were not 
allowed to join the Union. Indeed the record shows that Vin- 
son, for example, tried several times to join the Union begin- 
ning in 1947, but was never able to become a member (J.A. IT 


»* Testimony in the record that some of the Companies frequently employed 
more nonmembers than members must be read in the light of the fact that 
there are 28 employers and only 80 to 106 union members, of whom 28 are 
chief clerks, supra, p. 5, n. 4. This means that any time an employer has 
as many as 7 or 8 rank-and-file clerks, the probabilities are that more of 
them will be nonmembers than members. 

“The Union in its brief (pp. 17-18) argues that Vinson’s testimony that 
he and other nonmembers in the hall were passed over in favor of members 
of sister locals should be ignored because a number of other nonmembers 
testified that the referral system was not discriminatory. As noted, supra, 
p. 3, the conduct attributed to Morrow by Vinson is precisely that required 
by the International constitution, and Vinson’s testimony is otherwise cor- 
roborated. Moreover, the other witnesses were interested in avoiding 
the retaliation Morrow had visited on Vinson and Linnenberg for cooperating 
with the Board. It is settled law that “credibility of witnesses is a matter 
for Board determination, and not for this Court.” Joy Silk Mills v. N.L.R.B., 
87 App. D.C. 360, 369, 185 F. 2d 732, 741, cert. denied, 341 U.S. 914; see also 
Universal Camera Corp. v. N.L.RB., 340 U.S. 474, 494-496. Accordingly, 
the Board properly found that “in 1955 and up to July 1956 there were 
occasions when the business agent C. B. Morrow passed over all nonunion 
men waiting in the hiring hall for assignment and sought men from the 
[sister locals]” (J.A. I 262). 3 
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employees with 
when the Union 


In sum, then, the 
dusion that the job preference given to members 
by Section 2 of the collective bargaining agreement continued 
despite the settlement agreement pursuant to which the parties 
“ggtensibly deleted” that section from the contract (J.A. I 332). 


B. The discrimination against Vinson and Linnenberg 


As stated supra, p. 3, n 1954-1955, Vinson and Linnen- 
berg filed charges with the Board alleging that the hiring ar- 
rangement between the parties discriminated against nonmem- 
ders of Local 1351. Fora time after the settlement agreement 
in the early summer of 1955, the two men apparently received 
their fair share of employment (J.A. I 273) At least, the 
Union’s daily lists show that between July and September 1955, 
each was “selected” more often than not (G.C. Ex. 21). How- 
ever, beginning in September, each failed to get work more often 
than he got it, supra, p. 9, n. 8. Instead, when calls for men 
came in, Business Agent Morrow referred the request to sister 
locals although both men were present, seeking work (supra 
p.7). Asa result, on October 6, Vinson, acting on behalf of 

berg, again filed charges of discrimination 
against nonmembers, supra, Pp. 7, From then on, until De- 
cember 20, Vinson was “selected” only three times and Linnen- 
berg only five although, nearly every day, their names headed 
the list of available nonmembers (G.C. Ex. 21).* 


188 S.W. 2d 276, 281, 284-285. 

= The notices provided for in the settlement agreement had to remain 
posted for only 60 days (J.A. I 72, 80). 

% When, in November 1955, the Local refunded the percentages paid dur- 
ing the previous 6 months, Vinson received only $86.40 and Linnenberg only 
$34.48 (J.A. Il 326, 327, 181). Both, therefore, received amounts well be- 
low the $84.11 average even for nonmembers, supra, p. 6. 
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Indeed, two days after Vinson filed the 1955 charge, both he 
and Linnenberg got telephone calls from an unidentified man 
warning each to stay away from the Local’s hiring hall lest he 
get hurt. In Vinson’s case, the call was followed a day or two 
later, by a similar threat by Business Agent Morrow. On 
October 10, in a telephone conversation, Morrow told Vinson, 
“T want you understand, you old son of a bitch, if you keep 
coming out here somebody is going to knock you in the head 
and beat you up * * *. I want you and Linnenberg to under- 
stand that you are not welcome out here,” supra, p.7. When 
Vinson ignored the threats and continued to go to the hall, his 
car was tampered with; when he sought to watch it from inside 
the hail, Morrow closed the blinds. The following May, Mor- 
row again called Vinson to say that he wanted to talk to Vinson 
but did not want the latter to tell the NLRB. Vinson, however, 
replied that he would have to tell the Board. Morrow retorted 
that if Vinson had not “brought this case up” he would have 
been “at work just like Wright,” another nonmember. 

But the Union’s irritation with Vinson and Linnenberg 
stemmed not alone from the fact that they had filed charges, 
but from a belief that in doing so the two men were engaging 
in rival union activity. Thus, Union’s counsel repeatedly 
sought to establish at the hearing that Vinson and Linnenberg 
were in touch with and helping one Frank Yeager, a former 
official of the Union who now worked for the AFL and was try- 
ing to establish competing locals in the area, and that Yeager 
was “behind” the charges filed by them. (Tr. 616-619, 964— 
966, 1173). 

Although the Union admits (Br. 44) that Vinson and Lin- 
nenberg got little work after filing the charges, it contends 
that they were passed over because of their age and because 
Linnenberg was not willing to work full time lest he lose his 

™* Neither Vinson nor Linnenberg was required to continue to seek work 
once the Local made it clear that it would be futile to do so. Nor is it neces- 
sary to finding of discrimination to show that Jobs were available when they 
were at the hall. N.L.R.B. v. Lummus Co., 210 F. 2d 377, 380-881 (C.A.'5) ; 
N.LRB. v. Anchor Rome Mills, 228 F. 2d 775, 780, (C_A. 5); WLRB. v. 
Swinerton, 202 F. 2d 511, 515 (C.A. 9), cent. denied, 346 U.S. 814; W.L.RB. v. 
Local 369, International Hod Carriers’ Building and Common Laborers’ 
Union of America, AFL-CIO 230 F. 2d 539, 544 (O.A. 3). 
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social-security benefits. The fact remains, however, that prior 
to the filing of the 1955 charges, both men were selected for 
work fairly regularly. Indeed, Linnenberg was frequently em- 
ployed 40 hours a week, supra, p. 9,n.7. It was only after the 
charges were filed that the two men were found to be unaccept- 
able. Furthermore Wright, who was two years older than 
Vinson and the same age as Linnenberg, earned $4,900 in 1956, 
or about $900 more than he did in 1954 and 1955. 

In sum, then, the record as a whole clearly establishes that 
the discrimination against Vinson and Linnenberg resulted not 
only from the practice of giving job preference to members of 
Local 1351, but also from the fact that the Union regarded their 
filing of charges as part of a plan to replace the ILA with the 
AFL. Accordingly, the Board properly concluded that the 
denial of employment to Vinson and Linnenberg violated Sec- 
tion 8(b)(1)(A) and (2) and Section 8(a) (3) (4) and (1) of 
the Act. 


C. The parties’ responsibility for the unfair labor practices found 
1. The Employers 


As shown above, the Employers vested complete hiring au- 
thority in their chief clerks, many of whom had served as of- 
ficers of the Local and on its bargaining and grievance com- 
mittees. The companies were therefore well aware that the 
men who did their hiring were both loyal and active union 
members. The employers also knew that it was the Local’s 
policy to include in its contracts a provision giving job prefer- 
ence to its members. Yet even after additional charges were 
filed, following the settlement agreement, the Employers took 
no steps to assure that their chief clerks did not continue to 
give job preference to members of Local 1351. As a result, 
the chief clerks, without exception, testified that the agreement 
brought about no change in their hiring practices—that is, 
they were precisely the same as they were when the contract 
clause which gave job preference to members of the Local 
was admittedly operative. As applicable case law makes clear, 
such preferential practices by an employer’s hiring agents con- 


25 


stitute an unfair labor practice by the employer.” The em- 
ployer is no less answerable for such unlawful practice where 
effected through a union which he has rendered his own hiring 
agent, through an exclusive hiring agreement or otherwise.” 

Nothing to the contrary is contained in the cases cited by 
the Employers (Br. 16-17) in which the courts held that no 
exclusive hiring practice was shown to exist. So long as an 
employer accepts direct job applications on a nondiscrimina- 
tory basis he does not violate the Act simply by hiring men 
whom the union has discriminatorily selected and referred. 
But where, as here, the employer does hire through the union 
exclusively, requiring applicants to go through the union even 
when they apply directly to the employer, he assumes respon- 
sibility for the union’s discrimination, supra, n. 27. In the 
present case, the Employers knew that their chief clerks re- 
fused to hire directly but hired only through the Local. In- 
deed, the Employers delivered all paychecks to the Union hall, 
and some Employers went farther and prepared a separate 
check for the Union’s percentage. It was the policy of exclu- 
sive hiring through the Union which made it possible for the 
Union to limit employment to those who designated it as their 


bargaining representative and paid percentages. An employer 
cannot limit employment to those who meet the union’s eli- 
gibility requirements and then avoid liability on the ground 


™W.L.R.B. v. Penodscot Bay Longshoremen's Local 1519, 310 F. 2d 689 
(C.A. 1); NLRB. v. BF. Shuck Construction Co., 243 F. 2a 519, 521 (C.A. 
9); Katz v. NLRB. 196 F. 2d 411, 415 (C.A. 9); N.LRB. v. Broderick 
Wood Products Co., 261 F. 2d 548, 556-057 (C.A. 10); and cases cited. 

" yorrison-Knudsen Co., Inc. v. N-L.R.B., 275 F. 24 914, 915-917 (C.A. 2), 
cert. denied, 366 U.S. 909; N.L.R.B. v. Local 490, International Hod COar- 
riers, 300 F. 2d 328, 332 (C.A. 8); N.LRB. v. The Lummas Oo., 210 F. 2d 
377, 380 (C.A. 5) ; N.L.RB. v. George D. Auchter Co., 209 F. 2d 273, 275-277 
(C.A. 5); NLRB. v. Millwrights’ Local 2232, 277 F. 2d 217, 218, 220 (C.A. 
5), cert. denied, 366 U.S. 908; NLRB. v. Local Union No. 85, Sheet Metal 
Workers’ International Association, 274 F. 2d 344, 344-346 (C.A. 5), cert. 
denied, 366 U.S, 908; N.L.R.B. v. Local 450, International Union of Operat- 
ing Engineers, 281 F. 2d 318, 315-816 (C.A. 5), cert. denied, 366 U.S. 909; 
N.L.R.B. v. United States Stecl Corporation, 278 F. 2d 896, 897-898 (C.A. 3), 
cert, denied, 366 U.S, 903; N.L.R.B. v. Imparato Stevedoring Co., 250 F. 2d 
297 (C.A. 3); N.L.R.B. v. Construction Specialties Co., 208 F. 24 170 (C.A. 
10) ; NLRB. v. Waterfront Employers of Washington, 211 F. 2d 946, 949- 
950, 953-054 (C.A. 9) ; see also cases cited in n. 28, p. 26, infra. 
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that he does not know what those requirements are.” In any 
event, the Employers are chargeable with the conduct and 
knowledge of the chief clerks, who were both supervisors and 
Union officers or members.” 


2. The Union 


The Union argues (Br. 20-24) that since the chief clerks 
were agents of the Companies, it cannot be held liable if 
the clerks choose to give job preference to members of the 
Local. But this contention ignores the very real pressure which 
the Union brings to bear upon the chief clerks as union mem- 
bers. In the first place, since the Union confers greater benefits 
upon members than on nonmembers, the chief clerks have good 
reason for wanting to retain their union membership. In the 
second place, the chief clerks hire men by calling the business 
agent, whose duties include seeing to it that members abide by 
the rules, one of which is that members have job preference. 
Under these circumstances, the Union can scarcely disclaim 
responsibility when the chief clerks abide by the Union’s rules. 
The de facto control over hiring thus given the Union is illus- 


trated by the discrimination against Vinson and Linnenberg in 
particular after Morrow bad told them to stay away from the 
hall. These circumstances amply justified the Board’s finding 
that the Union is answerable for the discriminatory practices 
carried out through the chief clerks.” 


™ vorrison-Knudsen Co., Inc. v. N.LRB., 205 P. 2d 914, 925 (CA. 2), cert. 
denied, 366 U.S. 909; N-L.RB. v. Swinerton, 202 F. 2d 511, 518-514 (CA. 9), 
cert. denied, 346 U.S. 814; ¥. LRB.v. Waterfront Employers of Washington, 
211 F. 2d 946, 954 (CA 9); N.LRB. v. Imparato Stevedoring Co., 250 F. 
24 297, 301-303 (C.A. 3); NLRB. v. International Longshoremen’s and 
Warehousemen’s Union, 210 F. 2d 581, 584 (C.A. 9); NLRB. v. I.L.W.U. 
Locat 10, 214 F. 2d 778, 7179-780 (O.A. 9). See also, N.LRB. v. American 
Furnace Co., 158 F. 2d 376, 379 (C.A. 7); NLRB. v. Taylor-Colquitt Co., 
140 F. 2d 92, 98-94 (C.A. 4). 

® International Association of Machinists v. N.L.R.B., $11 U.S. 72, 79-80; 
Solvay Process Co. v. NL.RB., 117 F. 24 83, 85 (CA. 5) ; NLRB. v. Abbott 
Worsted Mills, 127 ¥. 2d 438, 440 (C.A. 1); Pime-O-Matio, Inc. v. N.L.RB., 
264 F. 2d 96, 99-100 (O.A. 7); N.L.R.B. v. Tewas Mining & Smelting Co., 
117 F. 2d 86, 88-89 (C.A. 5); Humbdle Oil Co. v. N-L.RB., 140 F. 2a 777, 778 
179 (C.A.5) ; NLRB. v. Jarka Corp., 198 F. 2d 618, 620 (C.A. 3). 

™ See, Carpenters’ District Council of Detroit v. N.L.R.B., 1 
209, 212-213, 285 F. 2d 289, 292-283 (O.AD.C.) ; VL.RB. v. Local Union 
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Furthermore, when a call for men comes in and no more 
members are available, Business Agent Morrow discriminato- 
rily transmits the Company’s requests for men to sister locais, 
again as the constitution of the International requires him to 
do, even though nonmembers may be in the hall. But even 
more important is the fact that the Local lists as available 
for work only those who designate it as their bargaining rep- 
resentative and pay it a percentage of their wages. It follows, 
therefore, that the Local directly causes the companies to dis- 
criminate in favor of those who meet the Union’s demands 
and against those who chose to exercise their statutory right 
to refrain from doing so. Cf. N.L.R.B. v. Local 392, United 
Association of Journeymen and Apprentices of the Plumbing 
and Pipe Fitting Industry, etc., 277 F. 2d 56, 57 (C.A. 7). 
Since the Local’s action is in major part required. by the con- 
stitution of the International,” the latter is in effect, as the 
Board found, a “co-sponsor of the hiring hall” and equally 
liable for the unfair labor practices arising out of its operation. 


It. The Board’s reimbursement order is valid and proper 


A. The Board properly required reimbursement to the employees of the 
percentages which they were coerced into paying as a condition of 
employment 


We have shown on pp. 16-22, supra, that nonmembers were 


unlawfully compelled to pay a percentage of their wages as a 
condition of employent. The natural and obvious remedy for 


No. 450, International Union of Operating Engineers, 281 F. 2d 318, 315-316 
(O.A. 5), cert. denied, 366 U.S. 909; VLR. v. Milhorights’ Local 2232, 277 
F. 2d 217, 220 (C.A. 5), cert. denied, 366 U.S. 908; V.L.R.B. v. International 
Longshoremen’s Union, 210 F. 2d 581, 584 (C.A. 9); W.L.RB. v. Cement 
Masons Local 555, 225 F. 2d 168, 173: (C.A. 9) ; N-L.R.B. v. Local 1566, Inter- 
national Longshoremen’s Association, 278 F. 2d 883, 885-886 (C.A. 3), cert. 
denied, 364 U.S. 890, 366 U.S. 909; N.L.RB. v. Local $69, International Hod 
Carriers, 240 F’. 2a 539, 543 (C.A. 8) ; W.L.R.B. v. Local 748, United Brother- 
hood of Carpenters and Joiners of America, AFL, 202 ¥F. 2d 516, 518 (C.A. 
9); N.L.RB. v. International Association of Heat ¢ Frost Insulators, 261 
FP. 2d 347, 350 (C.A. 1). 

™ As set forth, supra, p. 17, n. 11, the Board did not find the International 
responsible for the discrimination against Linnenberg. 
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such unfair labor practices is an order requiring reimburse- 
ment of these payments. This is precisely what the Board’s 
order in the instant case requires. In other words, “* * * the 


order of reimbursem: j remove the effects of 
this unfair labor practice by restoring to, the employees what 


mould not have been taken from them if the Union and the 


Employers had now coum ea PR Virgina Llectric 
¥ Power Co. v. N.L.R.B., 319 US. 533, 944. ‘Anything less, 
we submit, would permanently deprive the nonmember em- 
ployees of sums they were unlawfully required to pay in order 
to get their jobs. In fact, under the circumstances of this 
case, this remedy is similar to & back pay order. If the non- 
member employees had exercised their statutory right to re- 
frain from paying these percentages, and as a result had failed 
to obtain jobs, they would plainly have been entitled to back 
pay, and one would hardly suggest that it should be diminished 
by the amount of the percentages which they did not pay. 
In the instant case, the nonmember employees chose to pay 
the percentages, although they were illegally exacted, in order 
to be able to work. They should not suffer a monetary loss 
because they chose the lesser of the two evils. Similar reim- 
bursement orders have been approved by the Supreme Court 
and other Courts of Appeals in the cases cited below.” 


» Virginia Electric € Power Co. v. N.L.R.B., 319 U.S. 533, UAi3445; Divie 
Bedding Manufacturing Company v. N.L.R.B., 268 F. 24 901; N.L.R-B..v- 
Local 420, United Association of Journeymen and Apprentices of the Plumbd- 
ing and Pipe Fitting Industry of the United States and Canada, AFL, 239 
F. 2d 327, 331 (C.A. 8) ; NLRB. v. Locat 404, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America, AFL, 205 
F. 24 99, 108-104 (C.A. 1); VL.RB. v. Broderick Wood Products Co., 261 
F. 2a 548, 558-559 (C.A. 10); NLRB. v. General Drivers, Chauffeurs and 
Helpers Local Union No. 886, 264 F. 2a 21, 23 (C.A. 10) ; N.L.RB. v. Team- 
stors and Allied Workers, Hawati Local 996, 313 F. 2d 655, 660-661 (C.A. 9) 5 
W.L.RB. v. Cadillac Wire Corp., 290 F. 2d 261, 263 (C.A. 2); V.L.RB. v. 
Revere Metat Art Co., 280 F. 2d 96, 101 (C.A. 2), cert. denied, 364 U.S. 894; 
Paul M. O'Neil International Detective Agency v. N.L.R.B., 280 F. 2d 936, 
947-949 (C.A. 3); Morrison-Knudsen Co. v. N.L.RB., 276 F. 2d 63, 73-74 
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Contrary to the Union’s contention (Br. 35-39) this order 
is wholly consistent with Local 60, United Brotherhood of 
Carpenters and Joiners v. NLR.B., 365 US. 651. In Local 
60, the Supreme Court disapproved a Board order which re- 
quired the repayment of dues, assessments, and work permit 
fees (paid by members of a sister local), on the ground that 
all the employee beneficiaries of the order, although subject 
to an unlawful closed-shop agreement, had been members when 
hired and “so far as we know * * * for years on end” (365 
US. at 654). The court observed that trade unions arose as 
“voluntary associations formed to meet pressing needs in a 
complex society” (365 U.S. at 656). Under these circum- 
stances, the court stated, the Board could not presume that 
payments by “a lot of old-time union men” were coerced, nor 
require repayment absent “evidence that membership was 
induced, obtained, or retained in violation of the Act.” * 


(C.A. 9) ; V.L.RB. v. Television and Radio Broadcasting Studio Umployees, 
Local 804, 315 F. 2d 398, 404 (C.A. 3) ; see also, N.L.R.B. v. Marcus Trucking 
Co., 286 F. 2d 588, 595 (C.A. 2), discussed in Marcus Trucking Co., 187 
NLEB 1878, 1378-1379; N.L.RB. v. Food Fair Stores, Inc., 307 ¥. 2d 3, 19-21 
(C.A. 3). 

Cf. Local 138, International Union of Operating Engineers v. N.L.R.B., 53 
LRRM 2754, 2757, 2758, 47 L.C. $18,352 (C.A. 2, July 8, 1963), involving 
ap exclusive hiring hall which (unlike the hiring hall in the instant case) 
had rot been the target of attack by nonmembers and did not effect “blanket 
discrimination” against nonmembers (although it did effect “some discrim- 
ination”; members’ seniority began to accumulate from the date of their 
initiation, and not from the date that they started work on a job obtained 
through the hall as did nonmembers; and nonmembers could retain 
seniority only by paying permit fees which equalled union dues but for 
which they did not receive all the benefits of union membership). In that 
case, the court limited the reimbursement order to the difference between 
what the nonmembers paid and what was “reasonably related to the value 
of the services provided by the union, having in mind also the cost to the 
union of performing such services.” 

“ue © * Local 60 made an illegal closed shop contract with an employer. 
But the employees were already members of the Carpenters’ Union, and 
to them it made no difference whether they worked under a closed shop. 
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\ In the case at bar, however, the reimbursement order is 

| limited to nonmembers, who would not freely pay substantial 

| sums to a union which gives preference in employment to 

{ members. See, Porter-DeWitte Construction Co., 134 NLRB 
963, 970-971. Where a reimbursement order involves such 
payments by nonunion men, no showing need be made that 
each individual beneficiary of the order was coerced into mak- 
ing them; such @ requirement “sould impose impossible ad- 
ministrative burdens.” N.L.RB. v. Cadillac Wire Corp., 290 
F. 2d 261, 263 (C.A. 2); see also, N.L.R.B. v. Television and 
Radio Broadcasting Studie Employees, Local 804, 315 F. 2d 
398, 402 (C.A. 3); N.L.R.B. v. Teamsters and Allied Workers, 
Hawaii Local 996, 313 F. 2d 655, 660-661 (C.A. 9) ; Dizie Bed- 
ding, supra, 208 F. 2d at 907. The testimony of clerks who 
testified on the Union’s behalf that they paid the percentages 
willingly is entitled to little weight, particularly in view of the 
Union’s control over their ability to obtain work and the pre- 
vious exercise of this control to penalize Vinson and Linnen- 
berg for cooperating with the Board. See, N.L.R.B. v. Don- 
nelly Garment Co., 330 US. 219, 232. The Board’s power to 
require reimbursement of nonmembers’ payments, under -ir- 
cumstances where perhaps it could not order reimbursement 
of members’ payments, has been recognized by the Courts of 
Appeals. Dizie Bedding, supra; N.L.R.B. v. Revere Metal 
Art Co., 280 F. 2d 96, 100-101 (C.A. 2), cert. denied, 364 US. 
804; N.L.R.B. v. Marcus Trucking Co., 286 F. 2d 583, 595 (CA. 
2); ™ N.LE.B. v. Teamsters and Allied Workers, Hawaii Local 
996, 313 F. 2d 655, 660-661 (C.A. 9); N.L.RB. v. Television 
and Radio Broadcasting Studio Employees, Locat 804, 315 F. 
2d 398, 402 (C.A. 3); Morrison-Knudsen, Inc. v. N.LR.B., 276 


The illegal 
could not get jobs unless they first 
were, presumably, as willing to pay their 
de. The effect of requiring reimburse- 


will, but to punish the union for violating the law.” 
and Allied Workers, Hawaii Local 996, 313 F. 2d 655, 660 (C.A. 9). 

™ See the discussion of this opinion in Marcus Trucking Co., 137 NLRB 
1378, 1378-1379. 
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F. 2d 63,.73-74 (C.A.9).. The Board’s requirement that non- 
members be reimbursed for the payments which they made to 
the Union merely follows this line of authority thus estab- 
lished by prior precedents. 

B. The reimbursement order is not rendered inappropriate by the fact that 
despite the discriminatory hiring practice, nonunion clerks obtained jobs 
through the Union hall 

Nor is the reimbursement order inappropriate ‘siete there 

‘were more jobs to be filled than member clerks available to ‘fill 

them, and nonmember clerks did obtain’jobs at the hall: As 

the Supreme Court observed with respect to a.similar contention 

in Virginia Electric & Power Co. v. N.L-R.B.,319 US. 538, 544, 

“The fact that the Board may only have approximated its ef- 

forts to make the employees whole, because of asserted benefits 

of dubious and unascertainable nature flowing from the [union], 
does not convert this reimbursement order into the imposition of 

a penalty.” Accord: N.L.R.B. v. General Drivers; Chauffeurs 

and Helpers, Local Union No. 886, affiliated with ‘Interna- 

tional Brotherhood of Teamsters, 264 F. 2d 21, 23 (C.A: 10); 

N.L.R.B.v. Local 404, International Brotherhood of Teamsters, 


who sought to exercise their statutory rights to. 
a qnepresniatve : 
oreover, without reg to imination in assigning 
work, the percentage charges were themselves discriminatory. 
| As shown, supra, p. 10, until the first unfair labor practice 
| charge was filed, the Union required a nonmember to pay 5 
percent of his salary to secure the same job that a member 


’ ™ For example, the possibility that the Board’s method for computing back 
pay on @ quarterly basis may yield to an employee “a greater amount than 
he would have received had he worked at his regular job” does not invalidate 
that method. NL-R.B. v. Seven-Up Bottling Co. of Miami, Inc., 344 U.S. 344, 
855 (dissenting opinion). Nor does the receipt of collateral benefits resulting 
from an unlawful discharge preclude a requirement of full payment of lost 
wages, even though the overall amount received exceeds such wages. Gul- 
lett Gin Co. v. N.L.R.B., 340 U.S. 361, 364. 
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could have for 2 percent. With the settlement agreement, the 
Union discontinued the overt discrimination, only to replace 
it with the device of charging members and nonmembers the 
same fee, then reimbursing members in their capacity as stock- 
holders in the Avenue N Corporation.” Even with reimburse- 
ment of members, the Union still had ample surplus to finance 
purely union expenses from the fund derived in large part 
from percentages collected from nonmembers. In short, the 
percentage payments never purported to be a “fair” charge 
for the use of the hiring hall but were in fact a deliberate ex- 
action from nonmembers as the price for working. Never- 
theless, the Union urges (Br. 40-42) that since the employees 
received some benefit, the Board must compute the “fair” 
charge for the involuntary use of the discriminatory hiring hall 
and limit the reimbursement remedy to the balance of the 
percentages. As we show, supra, p. 31, the Union’s assertion 
that every incidental employee benefit must be allowed for in 
providing a remedy is erroneous. In addition, the Union’s 
position assumes that if it had been forced to choose between 
operating lawfully or not at all, it would have operated the hall 
with charges limited to actual costs and nonmembers fairly 
referred. If the Union had decided not to operate under such 
conditions, the employees could have gotten their own jobs 
without paying any fee. Or if the Union chose to operate an 
avowed members-only hall—which could not legally be exclu- 
sive—the nonmembers might have established their own hall 
as @ rival union (see, supra, p. 23). Since the continued law- 
ful operation of the hall is speculative, it is now impossible 
to determine what, if any, hiring hall fees would have been 
received in the absence of the unfair labor practices. “[I]t 
rested upon the tortfeasor[s] to disentangle the consequences 
for which [they were] chargeable from the consequences from 
which [they were] immune” (N.LRB. v. Remington Rand, 


™The Union now suggests (Br. 41) that perhaps the Local’s initiation 
fee, an amount unspecified in the record, might account for the lower per- 
centage charged members. The one-time payment of an initiation fee, how- 
ever, could hardly be the basis for disparate charges lasting over several 
years, and the periodic dues, which would normally contain the charges 
for current services to members, are only $1 a month. 
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Inc., 94 F. 2d 862, 872 (C.A. 2), cert. denied, 304 US. 576) ;*7 
and this they cannot do. 


C. The Board properly made the Employers jointly and severally liable 
with the Union for reimbursement of percentages 


As previously noted, under the Board’s order the Employers 
are jointly and severally liable with Local 1351 and the inter- 
national for reimbursement of percentages. Employers have 
repeatedly been charged with responsibility for such reimburse- 
ment, both in cases where, as here, the union is also a party 
respondent and is hence jointly and severally liable,* and in 
cases where the employer alone is named in the order.” Al- 
though the payments were actually received by the union, and 
not by the employer, this does not make improper a reimburse- 
ment order directed to both of them; for the remedial purpose 
of the order includes making the employees whole for the losses 
inflicted on them by the unlawful exaction of such payments, 
and is not limited to preventing any benefit which may have 
resulted from their unlawful receipt. Cf. N.L.R.B. v. Coats & 

* Clark, Inc., 241 F. 2d 556, 561 (C.A. 5). We note that in the 
case at bar the Employers also benefited from the Union’s 
expenditures in operating the hall; for the hiring hall system 
saved the Employers the trouble and expense of making a 
search for clerks whenever a job arose, and enabled them to 


"See also, General Drivers and Helpers Union, Local 662 v. N.L.R.B., 
112 App. D.C. 323, 302 F. 2d 908, cert. denied, 371 U.S. 827; N.LRB. v. Tele- 
vision and Radio Broadcasting Studio Employees, Local 804, 315 F. 24 398, 
402 (C.A. 3); N.L.RB. v. Swinerton, 202 F. 2d 511, 515-516 (C.A. 9), cert. 
denied, 346 U.S. 814; N.L.R.B. v. Wooster Division of Borg-Warner Corp., 
236 F. 2d 898, 907. (C.A. 6), modified in respects immaterial here, 356 U.S. 
342; N.L.RB. v. Wichita Television Corp., 277 F. 2d 579, 584 (C.A. 10), 
cert. denied, 364 U.S. 871; and cases cited. 

™*Zocal Lodge, 1425, supra, 105 App. D.C. at 109, 264 F. 2d at 582; 
N.L.R.B. v. Cadillac Wire Corp., 200 F. 2d 261, 263 (C.A. 2); N.LRR. v. 
Broderick Wood Products Co., 261 F. 2a 548, 558-559 (C.A. 10) ; Morrison- 
Knudsen Co. v. N.L.R.B., 276 F. 2 63, 73-74 (C.A. 9) ; V.L.R.B. v. Food Fair 
Stores, Inc., 307 F. 2d 3, 19-21 (C.A. 3). 3 

* Virginia Electric & Power Oo. v. N.L.R.B., 319 U.S. 583, 543-545; Divie 
Bedding Manufacturing Co. v. N.L.R.B., 268 F. 2d 901, 907 (C.A. 5) ; V.L.RB. 
vy. Marous Trucking Company, Inc., 286 F. 2d 583, 595 (C.A. 2); Paul M. 
O'Neill International Detective Agency v. N.L.R.B., 280 F. 2d 936, 947-949 
(C.A. 3). 
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obtain the necessary number of competent employees on short 
notice merely by calling the Union. 

The considerations which warrant the Board in naming the 
employer in such reimbursement orders are ‘very sunilar to 
those which have led the courts to approve Board orders im- 
posing similar liability on employers who have engaged. in 
union-caused discrimination. Employers who have unlawfully 
discharged employees because of union pressure have long 
been held answerable for the loss of pay thus inflicted on them, 
in order to insure that any financial inability by the union to 
pay the back pay will not inflict a loss on the employees whom 
both the union and the employers have wronged.” Such con- 
siderations are equally cogent with respect to reimbursement 
orders like that in the case at bar. 

The Employers tender no cogent reason why an exception 
in their favor should be made to the long standing practice of 
imposing liability on -employers whose delegation of their 
hiring function to a union has made possible the illegal exac- 
tions whose restoration is required. The record lacks the 
slightest evidence that the Employers ever made any effort 
to determine whether ‘the union hiring hall through which 
all of its-clerks were compelled to obtain their jobs was operat- 
ing in a nondiscriminatory manner. The discriminatory oper- 
ation of the hiring: hall continued—without, so far as the 
record shows, any protest or even inquiry by the Employers— 
after the Employers were served with charges complaining 
of the discriminatory practice. Moreover, the discrimimatory 
hiring system was effectuated in part through the Employers’ 
own supervisors, the chief clerks (pp. 4-5, supra). In view 
of the Employers’ failure to take any steps whatever to neutra- 
lize the Union’s unlawful conduct, they are in no position to 
seek exemption from the lability normally incurred by an 
employer who, by executing an exclusive hiring agreement, 

@ Acme Mattress Co., Inc, 91 NLRB 1010, 1015-1017, enforced, 192 F. 
2a $04 (CA. 7) ; NLRB. v. George D. Auchter Co. 200 F. 2d 273 (C.A. 5), 
enforcing 102 NLRB S81, 885-889, 905-006; NLRB. v- Alaska. Steamship 
Co., 212 F. 24 357, 360, n. 4 (C.A. 9); see also, Radio Officers’ Union y: 
V.LEB.,3A7 U.S. 17, 46-48, and cases cited in n. 38, infra. 
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has empowered the sameeren union: to effect unlawful 
apnea oa ae 
: ComCLUSION a 
Te eo enews it is respectfully submitted that'a 
dhereel should issae enforting che:Bosed’s order im full. 
Amwop OnpMan, 
: General Counest:: 
Dominick L. Mano; - 
Associate General Counsel, 
Masce. Mauipr-Prevosr, 
Assistant General Counsel, 
Ex.uiorr Moors, 


Attorney, 
National Labor Relations Board, 


SerremsBer 1963. 


“Cf. the following cases where union strikes or threatened. strikes have 
provided no defense to the employer’s joint and several backpay liability 
for the resulting discrimination: Union Starch & Refining Co. v. N.L.RB., 
186 F. 2d 1008, 1013-1015 (C.A. 7), cert. denied, 342 U.S. 815; W.L.R.B. v. 
Pinkerton's National Detective Agency, 202 F.2d 230, 232 (C.A.9) ; WLRB. 
v. Puerto Rico Steamship Association, 211 F. 2d 274 (C.A. 1); J. A. Utley 
Oo. v. N.L.RB., 217 F. 2d 885, 886 (C.A. 6), enforcing 108 NLRB 295, 301;, 
NORB. v. Newspaper and Mail Deliverers’ Union of New York and 
Vicinity, 192 F. 2d 654, 656 (C.A. 2); N.L.R.B. v. Peerless Quarries, Inc., 
198 F. 2d 419, 420 (C.A. 10) ; NLRB. v. Bull Insular Lines, Ino,, 233 F.2d 
318 (C.A. 1), enforcing 108 NLEB 433, 484; W.LRB. v. Oertel Brewing Co., 
197 F. 24 59 (CA. 6); W.L.R.B. v. Waterfront Employers of Washington, 
211 F. 2d 946, 955 (C.A. 9), enforcing 98 NLRB 284; 285. : 


168. 74 Total refund... $2,412. 49 
; Average refund to union applicant $134.02 
-% NONUNION APPLICANTS FOR EXTRA BOARD WORK 


10 $56.71 Meyers 
106. 52% Myatt 


36.10 Robinette 
Schreiber 


119. 62 AShepard 
10 J. A. Smith 


4.60 Wise 
101.66 A Worthington 
187.98 0.0. Wright 
34. 48 
111. 61+ Total refund... $3, 785. 13 
K. Moore $31. 70°’ 


Average refund to nonunion applicant $84.11 
(38) 
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Because of the voluminousness of G.C. Exh. 21, the Local’s 
scratch pad covering job applications and referrals of extra 
workers during the latter part of 1955, and the technical diffi- 
cuty in presenting it in toto in the Board’s Appendix, only 
the first and facing pages of the exhibit are therein reproduced, 
in order to show the format of that record. The entire original 
exhibit is being lodged with the clerk of this Court. 

It would appear that G.C. Ex. 43-E (J.A. II 328), stated 
by counsel to be a part of the list of nonunion employees 
(J.A. IL 178-179) was erroneously described. It is evident 
that G.C. Ex. 34-E is a continuation in alphabetical sequence 
of G.C. Ex. 34-A (J.A. II 324) which, together with G.C. Ex. 
24-B (J.A. II 325) lists members of the Local. This fact is 
confirmed by the circumstance that the names of 6 job appli- 
cants listed in the union members’ column of G.C. Ex. 21 
(J.A. II 320 et seg.), namely, R. H. Morrow, E. B. Perkins, 
H. Phillips, G. H. Reid, H. Reitz and B. A. Stockton, can be 
found only in G.C. Ex. 34-E (J.A. II 328). G.C. Ex. 43-B 
appears to be a list of those union members who are chief 
clerks (see J.A. II 25-31, 258-259, 285-286). The foregoing 
calculations were made accordingly. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether substantial evidence on the whole record sup- 
ports the Board’s findings that respondent Employers vio- 
lated Section 8(a) (1), (2) and (3) of the Act and petitioner 
Unions violated Section 8(b)(1)(A) and (2) of the Act 
by maintaining a hiring system, practice, or arrangement 
granting preference in employment to members of peti- 
tioner Unions, or unlawfully requiring employees or ap- 
plicants for employment, as a condition of employment, to 
designate petitioner Local 1351 as their bargaining agent, 
or unlawfully requiring nonmember employees or appli- 
cants for employment, as a condition of employment, to 
pay or agree to pay to Local 1351 a percentage of their 
earnings derived from such employment. 


2. Whether substantial evidence on the whole record 
supports the Board’s finding that petitioner Unions vio- 
lated Section 8(b)(2) and (1)(A) by causing or attempting 
to cause respondent Employers to discriminate against em- 
ployees because they were not members of Local 1351 or 
because they had filed charges with the Board, and respond- 
ent Employers violated Section 8(a)(3) and (1) of the 


Act by so discriminating. 


3. Whether the Board properly ordered petitioner Unions 
and respondent Employers, jointly and severally, to reim- 
burse all present and former employees the percentage of 
their wages paid to respondent Local 1351 at a time that 
they were not members of that organization. 


JunispicTionaL STATEMENT 
SraTEMENT OF THB CaSE 
L Statement of the Facts Involved 


2. The Proceedings before the 
National Labor Relations Board 


Sratutes INvoLvED 
SraTeMENT oF Pornts 
ARGUMENT 

I. Introduction 


II. There is no substantial evidence to support the 
Board’s conclusion that the hiring hall was 
operated so as to discriminate against non-mem- 
bers, let alone that there was any general 
practice of discrimination 


_ Non-members were not placed at bottom of 
the referral list 


The fact that the chief clerks were union 
members and officers does not in itself estab- 
lish discrimination in selection of applicants 


_ The differences in earnings as between mem- 
bers and non-members proves nothing ...- 


. The alleged difference in service fees is in- 
conclusive as to discrimination 
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Page 


. The request that applicants authorize the 
union to act as bargaining representative 
does not constitute discrimination or violate 


G. Applicable decisions 


III. There is no warrant in the record or in the 
law for the Board’s order requiring that non- 
members be returned the amounts paid by them 
as fees for use of the hiring hall 


IV. There is no substantial evidence to support the 
Board’s finding that Vinson and Linnenberg 
were discriminated against in referrals or that 
the union caused the employer to so discrimi- 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,521 


LOCAL 1351, STEAMSHIP CLERKS AND CHECKERS, 
INTERNATIONAL LONGSHOREMEN’S ASSOCIA- 
TION, AFL-CIO, INTERNATIONAL LONGSHORE- 

MEN’S ASSOCIATION, AFL-CIO, AND C. B. 
MORROW, B.A. OF LOCAL 1351, 


Petitioners, 
v. 
NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


No. 17,631 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
v. 

HOUSTON MARITIME ASSOCIATION, INC., 
MASTER STEVEDORES ASSOCIATION OF TEXAS 
AND THE INDIVIDUAL RESPONDENT COMPANIES 

LISTED ON APPENDIX A HEREIN, WHO ARE 
MEMBERS OF THOSE ASSOCIATIONS, 


Respondents. 
—E——————— 
BRIEF FOR PETITIONERS IN NO. 17,521 


JURISDICTIONAL STATEMENT 


This case is before the court on the Petition of Local 
1351, Steamship Clerks and Checkers, International Long- 
shoremen’s Association, AFL-CIO and others filed pursuant 


2 


to Section 10(f) of the Labor Management Relations Act of 
1947, as amended, 61 Stat. 136, 29 U. S. C. See. 151, et seg. 
(hereafter called the Act), to review and set aside a Deci- 
sion and Order of the National Labor Relations Board 
(J.A.1. 369, 189 NLRB No. 9) issued against Petitioners on 
October 22, 1962, pursuant to Section 10 (c) of the Act. 
The Respondent, National Labor Relations Board, has 
cross-petitioned for enforcement of this order. (17,631) 


The jurisdiction of this Court is invoked under Section 
10(f) of the Act. 


STATEMENT OF THE CASE 


1. Statement of the Facts Involved 


This case involves the alleged discriminatory operation 
of a hiring hall maintained by petitioner Local 1351 
through which various stevedoring companies in the 
Houston, Texas, area obtained certain clerks and checkers. 
In addition, the case involves charges of discrimination in 
hiring against two individual job applicants, not members 
of the Local. After almost 10 years of litigation before 
the National Labor Relations Board, the case is now before 
this court. The case has been twice decided by the Board 
but only once by a trial examiner, and varying violations 
were found to exist. In each instance different remedies 
were applied, culminating in the present remedy which re- 
quires petitioners and the employers to make back wage 
payments to the two individuals and to return all service 
fees paid the local by non-members for the referral and 
hiring services. 


The case arose as follows: In October of 1953 a col- 
lective bargaining agreement was entered into between 
petitioner Local 1351 and the two maritime associations, 
parties to this proceeding which represented stevedoring 
companies in the Houston and Galveston areas. (J.A. I, 
255). Local 1351 is a local union of a little over 100 mem- 
bers affiliated with the International Longshoremen’s Asso- 
ciation, AFL-CIO. It takes into membership clerks and 
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checkers employed by stevedoring companies on the 
Houston waterfront. (J.A. I, 245). The collective agreement 
at that time contained the following two clauses (J.-A. I, 
256) : 


“1. The members of the Parties of the First Part [Re- 
spondent Associations] shall have the right to employ 
members of the Party of the Second Part [Local 1351 
and Local 1665], calling them by name to be used as 
regular salaried Wharf Clerks, extra Wharf Clerks or 
Timekeepers as provided in Paragraph 4, Section B 
and C thereof: It being distinctly understood that the 
employer has the right during the life of this contract 
to call regular monthly men, extra Wharf Clerks and 
Timekeepers by name and complete discretion as to 
the number of regular men to be carried on the monthly 
payroll, varying the number as they see fit with the 
usual proper notice of fifteen days. 


* se * S 


2. Members of the Party of the Second Part [Local 1351 
and Local 1665] shall have preference of all work per- 
taining to extra Clerking, Timekeeping, Checking and 
Tallying as defined in Section 1, Paragraph A hereof. 


The Party of the second part shall reserve the right 
to rotate work among these Checkers and Tallymen.” 


Pursuant to the foregoing agreement, the union main- 
tained a hiring hall through which the employer members 
of the maritime associations obtained their clerks and 
checkers. Late in 1954 and early in 1955 charges against 
the union and the employers were filed by three individual 
non-member job applicants, G. R. Vinson, Frank Linnen- 
berg, and H. H. Field, the first two being the back-pay 
awardees in the present proceeding. These charges alleged 
in substance that the hiring hall arrangement was illegal 
both on its face and in operation and discriminated against 
the non-members by requiring them to pay a higher service 
fee than members. (J.A. I, 245 et. seg.) The charges were 
settled pursuant to a settlement agreement under which 
clause two of the above agreement was deleted, and the 
service fees of members and non-members were equalized 
at 3 percent of wages paid. (J.A. I, 268). Pursuant to this 
settlement agreement the union agreed not to discriminate 
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in any way against non-members and posted notices to that 
effect. (J.A. I, 252, 256, 264) This was in May of 1955. In 
October of that year Vinson, Linnenberg and Field again 
filed charges alleging discrimination in referral against 
them because they were non-members and because they had 
filed the previous charges and alleging that the hiring hall 
was illegally operated. (J.A. I, 252) Pursuant to these 
charges the Board issued its complaint in the present case 
which alleged that the hiring hall was illegal, that referrals 
under the hiring hall were discriminatory as to non- 
members, exaction of percentages as between members and 
non-members for referral services was discriminatory and 
that Vinson, Linnenberg and H. Hi. Field were particularly 
discriminated against in their referrals. (J.A. I, 124, 254) 


At the hearing on the complaint the following facts were 
developed: The Union maintained its hiring hall and office 
at the waterfront in Houston. Through this hall various 
stevedoring companies obtained both regular and so-called 
“extra” clerks and checkers. Regular clerks and checkers 
are employed on a steady basis and paid by the month. 
Extra clerks are hired and paid by the job as shipments 
come in or are sent out. This case involves these extras. 
(J.A. I, 258 et. seq.) 


The hall itself was operated as follows: The Union keeps 
lists of available extra clerks and checkers at its office; the 
lists contain the names of members on one sheet and of 
non-members on another. The lists were not available for 
inspection. Under the arrangement between the employers 
and the union, whenever the employer needed an extra 
checker or clerk, the company’s Chief Clerk, who was a 
high level supervisor with full authority to hire and fire, 
would call the business agent of the local on behalf of the 
employer and tell him the anticipated number of clerks 
and/or checkers needed, the time when they would be 
needed, the location where needed, and type of work in- 
volved and its anticipated duration. The business agent 
would then read from his lists the names of all applicants 
available for employment, including both members and 
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non-members. The record does not show from which list 
he read first but it does show that all names were read be- 
fore the Chief Clerk made his selection. Following this 
reading the Chief Clerk then named the specific individuals 
he decided to hire, based on his knowledge of their pro- 
ficiency for the job at hand and their record of dependabil- 
ity. The business agent made no recommendations and 
named no names.* 


Following the selection, the business agent would inform 
the individuals of their selection and tell them when and 
where to report for work. The individual would then report 
to work to the Chief Clerk. This was the long standing and 
consistent practice and was so testified to without contra- 
diction by numerous Board and respondent witnesses, (J.A. 
I, 62, 67, 74, 80, 89, 90, 104, 107, 109, 115, 121, 127, 131, 229, 
233, 260, 264, 281, 283, 287), and so found by the Trial 
Examiner (J.A. I, 258). 


When reading from the lists the business agent does not 
indicate which are members or non-members. The Chief 
Clerks themselves, however, were, for the most part, mem- 
bers, and sometimes officers or committeemen of the local, 
and usually could tell from the names read which were 
Union members. (J.-A. I, 330) There was nothing to show, 
however, that the Chief Clerk was influenced in his decis- 
ion by this fact, and the trial examiner found that “the 


1 Occasionally the Chief Clerk would ask for a man by name. 
This practice was unusual because in that event a higher wage pay- 
ment would be required. Also, occasionally the Chief Clerk would 
ask the business agent to determine which individuals were quali- 
fied but this again was unusual. In those instances where the 
business agent did make the selection the Trial Examincr found 
that the evidence did not reveal the basis upon which the selections 
were made. Accordingly, the Trial Examiner presumed that they 
were made “in a lawful manner without discriminating between 
the union and non-union men.” The Trial Examiner found that 
the normal procedure was for the Chief Clerk to select the indi- 
vidual for hiring as indicated above. (J.A. I, 259) As will be 
seen, the record fully supports this finding and it is not contested 
by the Board. 
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evidence adduced does not reveal that membership or non- 
membership usually plays a part in the selection of indi- 
viduals for work.” (J.A. I, 259) 


All clerks and checkers seeking employment through use 
of the hiring hall, including members and non-members, 
were asked to and did fill out a form under which the appli- 
cant agreed to pay a percentage of his wages to Local 1351 
“as compensation for services rendered.” In addition the 
forms designated Local 1351 as the bargaining agent of 
the individual. (J.A. I, 263) At all times relevant to this 
proceeding this fee was in the amount of 3 percent of wages 
obtained, so that on those days or occasions when an appli- 
cant was not called for extra work, no fee was paid. In 
addition the members paid to the local dues of $1 (One 
Dollar) a month and an initiation fee in undisclosed 
amounts plus occasional assessments, also in undisclosed 
amounts. All these service fees were placed into the union’s 
general fund and co-mingled with other payments made 
to the union, such as dues, initiation fees and assessments 
from members. While the record is not clear, it appears 
that a portion, undisclosed in amount, of the service fee 
paid by non-members went for the payment of general union 
expenses as distinguished from expenses for the operation 
of the hiring hall as such (J.A. I, 279) but for all that 
appears in the record, this difference might be accounted 
for in the value of the referral or other services rendered 
to the non-members by the union. 


No Chief Clerk or other company representative, or any 
union representative testified concerning any discrimina- 
tion in favor of union members in the selection of appli- 
cants for employment; what testimony they gave was to 
the contrary. A number of non-member applicants testified 
or offered to testify to the fact that they were not dis- 
criminated against in their referral in employment. (J.A. 
II, 292 and 316) Only one witness, Vinson, the charging 
party, testified to any practice of discrimination in referral 
and that was in the form of vague testimony as to several 
unspecified instances where on occasion the business agent 
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would call for an applicant from a sister union’s hiring hall 
although one or more non-members of Local 1351 might 
still be waiting for a call. (J.A. II, 250) There was no 
showing that on those occasions the company had requested 
Vinson or other allegedly passed-over applicants for em- 
ployment or that they were qualified for a job then avail- 
able. 

There was a showing that for a 6-month period in 1955 
the average earnings of union member extras was approxi- 
mately twice that of non-member extras judging by the 
amount of a refund of service fees of members and non- 
members which happened to have been given during that 
period (J.A. I, 332) There was nothing to show whether 
this higher earning average, if it existed, was attributable 
to the fact that union members were more experienced, had 
greater ability or were more dependable than the non- 
members, and many company officials testified without con- 
tradiction that it was their practice to call for repeat work 
those extras whom they had found to be more qualified, ex- 
perienced and dependable. (J.A. II, 104, 115, 122, 233) 

The showing in respect to the individual discriminations 
was as follows. Vinson, a man of over 60 at the time of 
the hearings, had worked out of the hiring hall as a checker 
since 1946. His earnings in 1953 totalled some $3,500, in 
1954 some $2,500 and in 1955 approximately $1,000. Begin- 
ning January 1, 1956, he went to the hiring hall only 3 
or 4 times a week instead of daily as in the past but was 
not called to work during the first 5 months of that year. 
After being told by a representative of the Board’s regional 
office that he need no longer try to use the hiring hall if he 
thought it futile, he discontinued going to the hiring hall 
after July 1, 1956. Vinson had filed one of the original 
charges in the case that had resulted in settlement. After 
the settlement he again filed charges on October 6, 1955. On 
October 8 and 9, 1955, he received a telephone call from an 
unidentified person who told him he had better stay away 
from the local or he might get hurt. On October 10 business 
agent Morrow telephoned Vinson and offered him a job as 
a, timekeeper which Vinson refused on the ground that he 
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had never kept time. Morrow then told Vinson that if he 
kept coming to the hall that somebody was going to beat 
him up and that he was not welcome at the hall. On several 
occasions in November of 1955 the air was let out of the 
tires on his automobile when he had it parked near the 
hiring hall. On May 8, 1956, business agent Morrow tele- 
phoned Vinson and told him that if he had not brought this 
case up, he would have been at work like the other older em- 
ployees and indicated that he could receive all of the work 
he could handle if he would disassociate himself from the 
Labor Board. (J.A. I, 270-272) There was no showing that 
during any of these periods any company had called for 
Vinson and that he had then been passed over by the 
union. 


Linnenberg, a man about Vinson’s age, similarly used 
the hiring hall since 1956 to obtain work as an extra 
checker. From September 1954 to May 1955 Linnenberg 
left the labor market and was not available for employ- 
ment. He then started using the hiring hall on May 1 and 
from then until October 17, 1955, his earnings were $293 


less than the maximum amount he could receive without 
forfeiting social security benefit payments. In previous 
years, ever since drawing these benefits, Linnenberg had 
made it a practice to work only a portion of the year and 
to earn only enough to permit him to continue drawing 
the social security payments. Linnenberg, acting on his 
own, ceased visiting the hiring hall after October 17, 1955. 
He made no complaint to the union or any employer about 
failing to get the amount of work which he thought he 
was entitled to and did not explain why he ceased to visit 
the hiring hall. (J.A. I, 2724) The trial examiner found 
that “age, ability to do agile work and the limitation which 
Linnenberg set upon the amount of money he wished to 
earn played a part in Linnenberg’s failure to receive more 
work than he did.” (J.A. I, 274) 


2. The Proceedings Before the National Labor Relations Board 


On the basis of the foregoing facts the Trial Examiner 
found that the hiring hall was operated in a discriminatory 
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manner for which both the union and the employers were 
responsible. He also found that Vinson and Linnenberg 
had been discriminated against by both the union and the 
employers because of their non-membership in the union 
and because they had filed charges with the Board. By way 
of remedy he recommended that the~iring practices be ~ 
brought into conformity with the law and that any dis- 
crimination be discontinued, but he did not recommend a 
return of dues or service fees. He further recommended 
that the employers cease to recognize the union until after 
the union had received a formal certification from the 
National Labor Relations Board following an election. 
(J.A. I, 244, et seq.) 


On review the Board upheld the Trial Examiner’s con- 
clusions as to violations of the Act by the union and the 
employers but in addition found that the hiring arrange- 
ment in and of itself was illegal because it did not contain 
the so-called ‘‘Mountain Pacific’’ safeguards. By way of 
remedy, the Board ordered the parties to cease and desist 
from their alleged unlawful practices and ordered the em- 
ployer to refrain from recognizing the union until after 
the Board certification. Vinson and Linnenberg were 
awarded back pay, and in addition, following its then 
‘‘Brown-Olds’’ remedy, the Board ordered the union to 
return to its members all dues and initiation fees as well 
as all service fee percentages paid by such members and 
to return to the non-members all service fee percentages 
paid by them, the union and the employer to be jointly and 
severally responsible for such payments. (J.A. I, 328, 
et seq.) 


The parties having refused to comply with the Board 
order, the Board commenced enforcement proceedings in 
the Court of Appeals for the Fifth Circuit, Case No. 17,996. 
Before the case could be heard, however, the Supreme 
Court had decided the Local 357, International Brother- 
hood of Teamsters v. NERB, 365 U.S. 667 and Local 60, 
United Brotherhood of Carpenters v. NLRB, 365 U.S. 651 
cases, and the Board obtained leave from the court to with- 
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draw its petition for enforcement so it could reconsider 
the case in light of these decisions. Following such recon- 
sideration but without holding any further hearings and 
relying on the record that had been made in the original 
proceeding before the trial examiner, the Board issued its 
supplemental decision and amended order on October 22, 
1962. (J.A. I, 369) In that decision the Board held that 
even though the hiring practice might not be per se illegal, 
nevertheless referrals had been made in a discrimina- 
tory manner so as to give preference to union members. 
The Board further found unlawful the requirement that 
job applicants designate that Local 1351 act as their bar- 
gaining representative and pay the union 3 percent of their 
wages. Finally, the Board affirmed its earlier ruling that 
Vinson and Linnenberg had been discriminated against 
because they were not members of the local and because 
they had filed unfair labor practice charges. 


In respect to the remedy of reimbursement, however, 
the Board held that under the Local 60 case it could not 
require a return of dues and initiation fees paid by mem- 
bers. Two members of the Board (Rodgers and Leedom) 
felt that all applicants, including members, who paid a 
percentage service fee should be reimbursed for such pay- 
ments, such payments in themselves tending to encourage 
non-members to join the union and members to remain 
as members. Two of the Board members (Fanning and 
Brown) concluded that since service fees went to support 
a hiring hall which generally discriminated against non- 
members in job referrals, the requirement of fee payment 
was discriminatory as against such non-members. Chair- 
man McCulloch felt that since service fees were paid only 
as a percentage of actual earnings, any non-member who 
was discriminated against paid correspondingly lesser fees 
and thus on the matter of fee payment alone could not 
be said to be discriminated against. However, he agreed 
with members Fanning and Brown that non-members be 
reimbursed for their percentage paid because in this case 
fees went to maintain the operation of the union as well 
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as the operation of the hiring hall. Accordingly, and with- 
out any attempt to determine what portion, if any, of the 
service fee went for general union, as distinguished from 
hiring hall, expenses, or what portion represented payment 
for the performance of a valuable service, a majority of 
the Board ordered that all service fees be repaid to all non- 
members commencing as of the date of the original charges 
in October of 1954. The Board did not require the employ- 
ers to cease recognizing the union. 


Thereafter, the union filed its petition to review with this 
Court of Appeals and the Board cross petitioned for en- 
forcement of its order. 


STATUTES INVOLVED 


The pertinent statutory provisions are Sections 8(a) (1), 
(2) and (3) and 8(b)(1) (A) and (2) of the Labor Man- 
agement Relations Act of 1947, as amended, 61 Stat. 136, 
29 U.S.C. § 151, et seq., as set forth in the Appendix, infra. 


STATEMENT OF POINTS 
The Board erred in: 


1. Concluding that there was substantial evidence in the 
record as a whole or warrant in law to support the Board’s 
findings that respondent employers violated Sections 
8(a)(1), (2) and (3) of the Act and petitioner unions vio- 
lated Sections 8(b)(1)(A) and (2) of the Act by maintain- 
ing a hiring system, practice, or arrangement granting 
preference in employment to members of petitioner unions, 
or unlawfully requiring employees or applicants for em- 
ployment, as a condition of employment, to designate peti- 
tioner Local 1351 as their bargaining agent, or unlawfully 
requiring non-member employees or applicants for employ- 
ment, as a condition of employment, to pay or agree to pay 
to Local 1351 a percentage of their earnings derived from 
such employment. 


9. The Board erred in concluding that there was sub- 
stantial evidence in the record as a whole or warrant in 
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law to support the Board’s finding that petitioner unions 
violated Sections 8(b)(2) and (1)(A) by causing or at- 
tempting to cause respondent employers to discriminate 
against employees because they were not members of Local 
1351 or because they had filed charges with the Board. 


3. The Board erred in ordering petitioner unions, 
whether jointly or severally, to reimburse all present and 
former employees the percentage of their wages paid to 
respondent Local 1351 at a time when they were not mem- 
bers of that organization, or in the alternative in not 
limiting such reimbursements to the portion of such per- 
centages representing the excess, if any, over costs and 
expenses of maintaining and operating the hiring arrange- 
ment and the value of the hiring and other services ren- 
dered to such non-members by the union. 


ARGUMENT 
L 
INTRODUCTION 


This case was originally tried by the General Counsel 
for the Board on a ‘‘Mountain Pacific’’ theory in respect 
to the alleged illegality of the hiring hall and under a 
“Brown Olds’’ theory as to the available remedy—that is, 
it was assumed under these Board decisions that the sys- 
tem under which clerks and checkers obtained employment 
through use of the union’s hiring hall was invalid because 
it did not incorporate the three safeguards then deemed 
by the Board essential to the legality of this practice, and 
that an appropriate remedy was reimbursement of dues 
and fees paid to the union by those using the illegal hiring 
hall. As a result, and because under those theories the 
Board relied heavily on inferences, the evidence introduced 
to establish a general discriminatory operation of the 
hiring hall was, as we will see, very sketchy at best, and 
the Board having found a violation, imposed its customary 
Brown Olds remedy, with no attempt to show that the pay- 
ment of dues or fees was coerced. However, when the 
United States Supreme Court later repudiated both the 
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Mountain Pacific and the Brown Olds doctrines in Team- 
sters Local 357 v. NLRB, 365 U.S. 667, and Local 60, Car- 
penters, 365 U.S. 651, and the Board recalled the instant 
case for reconsideration, it did not, perhaps because it could 
not, seek to supplement the record, but instead decided the 
present case upon the evidence introduced at the first or 
original hearing. This evidence, which we have read and 
reread and have carefully analyzed, fails completely under 
the substantial evidence rule to support the Board findings 
and conclusions (1) that, under the hiring hall, there was a 
widespread or a blanket or a general practice of discrimi- 
nation in referral against persons who were not members 
of the union, or that the union was responsible for any such 
discrimination; (2) that the union had caused discrimina- 
tion against Vinson and Linnenberg and, (3) that there was 
warrant in fact or law for its order requiring the return to 
all non-members of the amounts paid by them as fees for 
use of the union hiring hall—a fee payable only when and 
if employment was actually obtained. On these issues the 
record is shockingly weak and inadequate, as we shall see. 


I. 


THERE IS NO SUBSTANTIAL EVIDENCE TO SUPPORT 

THE BOARD’S CONCLUSION THAT THE HIRING HALL 

WAS OPERATED SO AS TO DISCRIMINATE AGAINST NON- 

MEMBERS, LET ALONE THAT THERE WAS ANY GENERAL 
PRACTICE OF DISCRIMINATION. 


The substantial evidence rule announced by the Supreme 
Court in the Universal Camera case (Universal Camera 
Corporation v. N.L.R.B., 340 U.S. 474) is simply that “the 
substantiality of evidence must take into account whatever 
in the record fairly detracts from its weight. ... Congress 
has merely made it clear that on review a court is not 
barred from setting aside a Board decision when it cannot 
conscientiously find that the evidence supporting that deci- 
sion is substantial, when viewed in the light that the record 
in its entirety furnishes, including the body of evidence 
opposed to the Board’s view.” (at p. 488). “Courts must 
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now assume more responsibility for the reasonableness and 
fairness of Labor Board decisions than some courts have 
shown in the past. . .. Congress has imposed on them 
responsibility for assuring that the Board keeps within 
reasonable grounds.” (at p. 490). 


In NLRB v. Dan River Mills, Inc., 274 F.2d. 381 (5th 
Cir. 1960), the Court applied the substantial evidence rule 
in respect to findings of discrimination because of non- 
membership in a union as follows: 


“A discharge becomes forbidden only if motivated by 
an unlawful purpose to discriminate against the union 
or its adherents. A general bias or a general hostility 
and interference, whether proved or conceded, does 
not supply the element of purpose. It must be estab- 
lished with respect to each discharge.” (at 384) 


The type of “discrimination” required for a finding of 
illegality under the Act was recently explained by the 
Second Circuit Court of Appeals in V.L.R.B. v. Local 294, 
Teamsters, 317 F2d 746, 53 LRRM 2248 (2d Cir. 1963) : 


“sg ynion does not violate Section 8(b) (2) unless the 
discrimination which the union seeks would constitute 
a violation of Section 8(a) (3) if the employer acted 
without union suggestion or compulsion. Section 8(b) 
(2) is violated only by causing or attempting to cause 
“an employer to discriminate against an employee in 
violation of [Section 8(a) (3)]”. An employer who 
discriminates among employees does not violate Sec- 
tion 8(a) (3) unless the discrimination is based upon 
union membership or other union-connected activities. 
It is obvious, for example, that the employer’s promo- 
tion or the demotion of an employee who is a union 
official is not a violation of the Act unless the discrimi- 
nation for or against him is based on his union activity. 
It seems to us to be equally obvious that the union’s 
seeking such a promotion or demotion would not con- 
stitute an unfair labor practice if the union’s action 
was based upon the employee’s merit or demerit and 
was unconnected with his union membership or activ- 
ity. (at 2250) 


“|. Union-administered hiring halls do not violate 
the Act by refusing referral on the ground that others 
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out of work longer should be referred first (actually 
a frequent ground for preference) or on the ground 
that an applicant is “no good” or “a trouble-maker”. 
Referral by the union violates the Act only when there 
is discrimination based upon union membership or 
union activity.” (at 2251). 

Applying these rules to the facts of this case, what do 
we find? We start with the important consideration that 
the local union party to these proceedings, a small one of 
some 100 members, had no previous record of any violation 
of the Act. Cf., Local 138, Operating Engineers v. NLRB, 
—F2d—, 53 LRRM 2754 (2d Cir. 1963). When following 
the passage of the complex and confusing Taft-Hartley Act 
of 1949, certain of the union’s traditional referral practices 
were challenged, rather than litigate the issue, it endeavored 
voluntarily to conform these practices to the law as it best 
could understand what the law required, and entered into 
the settlement agreement. Nevertheless it was again chal- 
lenged, although then, as now, the union was unaware of 
precisely what in the daily operation of its referral sys- 
tem could be claimed to be a violation. Following the 
settlement agreement it had eliminated the clause in its 
contract which gave preference to union members in em- 
ployment (clause 2), it had equalized the service fees 
charged to members and nonmembers for use of the hiring 
hall, and had consolidated the referral lists, removing them 
from public display. It did, however, continue its previous 
practice of reading through the lists of available job appli- 
eants, whether members or nonmembers, following which 
the employers’ hiring agent—the chief clerk—would make 
his selection.? This practice was continued deliberately and 
in all innocence, the law being, so it was understood, that 
a system whereby an employer obtains all his employees 
through the use of a union hiring hall is perfectly valid. 
(Local 357, Teamsters, supra). 


What then is the evidence upon which the Board relies to 


2 This is what was meant by the many witnesses who testified 
that there was no change in the referral practice following the 
settlement agreement. 
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conclude that the hiring hall has been operated generally 
so as to discriminate in favor of members of the union and 
against nonmembers? The answer to this question is par- 
ticularly relevant to the further question, discussed infra, 
at IV, concerning whether there is warrant for the Board’s 
blanket order for return of service fees to the non-members. 


A. The Testimony Of Vinson Is Not Sufficient To Support A 

Finding Of General Discrimination. 

The only direct testimony in the entire record which indi- 
cates any act or practice of discrimination against non- 
members is that of one person, Vinson, one of the charging 
parties. He testified as follows (J.A. II, 248, et. seq.): 


“A. As soon as C. B. [Morrow, the union business 
agent] walked into the hall, he got there along about 
7:00, the phone would start ringing and he would go 
there and begin to answer it, then he would tell the 
different men to go out. Some of them he would call 
up over the phone. Some of them he would call there in 
the hall and tell where to go. 


Q. And if you weren’t sent out, how long would you 
stay there in the hall? 


A. Well, up to January 1, ’56 I stayed until around 
10:00 o’clock, sometimes a little longer. But in 1956, 
the days that I went out there, I stayed until he called 
the men he was going to call there in the hall, and 
after he started calling the men from the Carloading 
Hall, the Deep Sea Hall, I didn’t stay very long, long 
about 8:30. 


Q. At that point, were all the men used up in the hall 
or not? 


A. Well, there would be some left there in the hall, 
a few, new ones, that come in there. 


Q. Would there be any button men left? 
A. No, sir. 


Q. Would there be just a few permit men? 


A. Yes, a few. 
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Q. Like Linnenberg? 
A. Yes, he was there several times—well, not in 
1956, but along in 55 he was there.” 

The Trial Examiner (J.A. I, 262) credits Vinson’s testi- 
mony that “in 1955 and up to July 1956 there were occasions 
when the business agent C. B. Morrow passed over all 
nonunion men waiting in the hiring hall for assignment and 
sought men from the Deep Sea Local (1273) and from the 
Carloaders’ Local (1330).” The Trial Examiner further 
says in footnote 14 (J.A. Tl, 278) ‘‘as noted earlier in this 
Report Vinson testified that in 1955 (and 1956) there were 
occasions when Business Agent Morrow passed over him 
(Vinson) and Linnenberg and sought men from sister 
locals of Local 1351. The record as a whole infers that this 
occurred during the latter part of 1955 and there is no 
affirmative evidence of such conduct prior to then.” 

If any such passing over took place, there is nothing to 
show why, or with respect to how many. The record is 
undisputed that the employers’ agent—the chief clerk— 
does the actual hiring; the union’s business agent does 
not even make suggestions unless asked to do so by the 
chief clerk. If any passing over did take place, it might 
well have been because the work which the employer had in 
mind could not be done by the individuals remaining in 
the hall, or that for any of a hundred non-discriminatory 
reasons the employer chose, as was his right, to seek 
elsewhere for someone he deemed more qualified for the job 
in question. 


As opposed to this, there is actual and proffered testi- 
mony by a large group of non-member witnesses that there 
had never been any discrimination against them because of 
their lack of membership in the union and they were per- 
fectly satisfied with the operation of the referral system, 
and there was no complaint concerning the operation of the 
hiring hall by any of the non-members other than Vinson. 
This is significant not only in respect to whether there 
was in fact any discrimination against non-members, but 
also in respect to the propriety of the Board order that 
all non-members be returned the service fees they had paid. 
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There is not a single line of testimony in the entire record 
that any non-member job applicant was ever even 
threatened with discrimination because he was not a mem- 
ber of the union, nor is there even any background evidence 
of general hostility against non-members either by the 
union or the employers.* 

It is submitted that a statement by one of the charging 
parties that he and a few others were passed over, for 
undisclosed reasons, during a brief period in 1955 or 1956 
in favor of applicants at other hiring halls (whose member- 
ship status in the union was not shown in the record) is 
not sufficient to warrant a finding of general discrimination 
or of a discriminatory operation of the hiring hall based 
on lack of union membership, particularly in the face of 
the testimony of numerous nonmember applicants that 
there was no discrimination and a complete absence of 
background hostility or general complaints by non-mem- 
bers. 

The 5th Cireuit in the Dan River case, supra, held that 
a single instance of discrimination testified to by one 
witness was not sufficient to support a Board finding of 
general discrimination even where the record showed some 
hostility. Recently, the 2nd Cireuit in the Local 138 Oper- 
ating Engineers case, supra, refused to permit testimony 
of one complaining witness about several isolated instances 
of alleged discrimination to support a finding of blanket 
discrimination. See also NLRB v. Audio, Inc., 313 F2d 858 
(7th Circuit 1963). In Local 138, Operating Engineers, 
supra, the Court found that the fact that only a few job 
applicants were complaining concerning the operation of 
the hiring hall and that, as to these, the union had cause 


3 As will be seen, the alleged discrimination against Vinson and 
Linnenberg may arguably permit, if anything, only an inference 
that it was caused by reason of the charges they had filed against 
the employer and the union and there is nothing at all which even 
indicates any such discrimination was caused because Vinson and 
Linnenberg were not union members. The fact that the union was 
not interested in pushing Vinson into membership is demonstrated 
by the Union’s continued refusal to admit him as a member. (.J.A. 
TI, 253) 
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to discriminate based on something other than their lack 
of union membership, was persuasive that there was no 
general discrimination against non-members. 


B. Non-Members Were Not Placed At Bottom Of The Referral 

List. 

The Board in its decision termed the hiring hall in this 
case a discriminatory one because it ‘‘accords non-members 
the dubious privilege of being assigned to the bottom of 
the referral list because they lack union membership.” 
(J.A. I, 372) The Board makes this statement, not only in 
support of its finding of a general discriminatory operation 
of the hiring hall, but also in support of its requirement 
that the non-members be returned the full amount of their 
service fees. The fact is that there is not one word of 
testimony that any non-member was placed at the bottom of 
any referral list, and there is no evidence of any kind from 
which this conclusion could even be inferred. It is true that 
the record shows that the names of members were placed 
on one list and the names of non-members on another list. 
There is nothing in the record, however, to show which 
list was read first. In any event, it is immaterial which 
list was read first because the uncontradicted evidence 
shows that the general practice was for the Business Agent 
to read through both lists after which the employer, not the 
union, made the selection. There is no evidence and no 
suggestion that the lists were not accurate, or that the 
names of all available persons, union and nonunion, were 
not placed on the lists. There is unrefuted evidence (J.A. 
II, 448) that the lists were read in full;* and that the uni- 
versal practice was for the Business Agent to read the lists 
and the employer’s chief clerk to make a selection is 


«General Counsel witness Charles C. Steiner, chief clerk for 
Strachen Shipping Co. for 12 years testified as follows: “Q. Is there 
any way for you to know from your end of the telephone whether 
he’s read out completely all of the list? A. I find no reason to doubt 
the man. He’s always called the roll and quite often I have asked 
him to call it to me again because on the first time I am trying to 
select out of this group of twelve which one of those twelve men 
could do my job the best, so I ask him to call it again.” 
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established by the uncontradicted testimony of all the 
many witnesses who were asked questions concerning the 
practice. See, for example, J.A. Il, 62, 67, 74, 77, 85, 89, 90, 
104, 107, 109, 121, 127, 131, 229, 233, 259, 260, 264, 281, 283, 
287, 290 and 291. The Trial Examiner found the practice 
to be as aforesaid. (J.A. I, 258,259). 


C. The Fact That The Chief Clerks Were Union Members And 
Officers Does Not In Itself Establish Discrimination In 
Selection Of Applicants. 

The Board relies heavily on the admitted fact that many 
of the chief clerks were union members and held either some 
office in the union or were members of some union com- 
mittee, and that most of the chief clerks would know from 
the names read off from the list which were members and 
which were nonmembers. From this and a clause in the 
international union constitution which requires giving 
members preference in employment, the Board infers that 
such preference was in fact given. 


There are several answers to this conclusion. In NLRB 
v. News Syndicate, 365 U.S. 695 (1961), the Supreme Court 
flatly rejected a Board holding that an exclusive-hiring 
hall contract was per se illegal because it required that 
hiring foremen be union members. This court has held that 
the mere fact that the employer’s hiring agent or repre- 
sentative was a union member does not permit an inference 
that in hiring he discriminated in favor of union members; 
on the contrary, said this Court, the inference must be that 
he hired applicants without discrimination, and it is only 
where the record shows actual acts of discrimination that 
inferences can be drawn from the union membership of 
foremen or other supervisors who perform a hiring func- 
tion. We refer particularly to this Court’s decision in Car- 
penters District Council v. NLRB (Del-Mar Cabinet Co.), 
974 F2d 564, 107 App. D.C. 55 (D.C. Cir. 1959). The case in- 
volved allegations that a union engaged in a secondary boy- 
cott. The employer’s foreman was a member of the union. 
The union rules provided that members shall not work on- 
products which do not bear the label of the union. When the 
union found that such products were being worked on ina 
certain job they told the foreman not to install the products. 
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The foreman passed this information on to the carpenters 
in his crew. The Board found a violation of “inducement 
of employees” not to work because the foreman had acted 
as “the medium” for passing the union directive on directly 
to the employees. The Court reversed, pointing out that 
the Board’s finding was not based on evidence “but rather 
upon the presumed effect of [the foreman’s] obligations 
as a union member”. The Court was of the view that he 
was an agent of the employer only— 


“This view rests upon our analysis of the congressional 
purpose in enacting §2(3) (and its companion pro- 
vision, §14(a)) in 1947. Congress was aware of the 
potential conflict between the obligations of foremen 
as representatives of their employers, on the one hand, 
and as union members, on the other. Section 2(3) evi- 
dences its intent to make the obligations to the em- 
ployer paramount. That provision excepts foremen 


from the protection of the Act. Its purpose was to 
give the employer a free hand to discharge foremen as 
a means of ensuring their undivided loyalty, in spite of 
any union obligations.” 


This presumption that the employer’s hiring agent, even 
though a union member, hires lawfully and without dis- 
crimination has been consistently recognized by this Court 
in subsequent cases. See Sheet Metal Workers v. NLRB 
(Burt Manufacturing Co.), 293 F2d 141, 110 App. D.C. 
302 (D.C. Cir. 1961) ; Brotherhood of Carpenters v. NLRB 
(Endicott Church Furniture, Inc.), 286 F2d 533, 109 App. 
D.C. 249 (D.C. Cir. 1960). In this latter case, there were 
two situations involving supervisor members: (a) The fore- 
man was a member of the district council and was the 
acting superintendent for the general contractor on a job. 
The district council rules bound this foreman not to work 
with nonunion employees, and not to permit those he super- 
vised to work with nonunion employees. When the foreman 
found that nonunion people were on the job, he himself quit 
the job, and urged other employees to do the same. The 
Court upheld the Board’s finding of an 8(b)(4) violation, 
distinguishing Del-Mar, supra, on the ground that: “In 
the present case, the Board’s finding was not based solely 
on the presumed effect of the foreman’s union duties.” 
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The Court emphasized that the foreman himself quit the 
job and asked others to do so; (b) A general contractor’s 
superintendent was a member of the union. When informed 
that nonunion men were on the job, he called the business 
agent to come and check on it. The Board found that the 
district council rules governing “foremen” applied to this 
superintendent and that he felt himself bound by these 
provisions. The Court said that the Board’s finding that 
the superintendent’s first duty was to the union might have 
been upheld except for the fact that the evidence showed 
that the employer himself was in favor of the union and 
apparently desirous of having its rules enforced. There- 
fore, said the Court, the superintendent’s conduct in initiat- 
ing an inquiry as to the nonunion status of some of the 
men under him was perfectly consistent with the policy of 
his employer, and accordingly, there was not substantial 
evidence to overcome the presumption established in Del- 
Mar. 


The fact that the union’s constitution or by-laws might 
have a discriminatory clause likewise is not controlling 
absent evidence that the clause was specifically invoked. 
This Court has so indicated in the Del-Mar Cabinet case 
where union rules contained a clause which was unlawful 
on its face. It was also so held in NLRB v. Mountain Pacific 
Chapter, A.G.C., 270 F2d 425 (9th Cir. 1959). The Local 138, 
Operating Engineers, case, supra, held that reference 
to union rules, absent a showing of specific discrimination 
and practice, was insufficient to support a finding of viola- 
tion of the law. The Court there stated, 


“The discharge clause is similarly unlawful, the Board 
argues, because union rules provide that a member 
becomes ‘ineligible’ for reasons other than nonpayment 
of lawfully exacted fees. For example, the constitution 
of the International, followed by Local 138, provides 
that a member may be expelled for subscribing ‘to the 
principles of communism or similar doctrines,’ ete. 
We think that our decision in National Labor Rela- 
tions Board v. Revere Metal Art Co., 280 F2d 96, 46 
LRRM 2121 (2 Cir.) cert denied, 364 U.S. 894 (1960), 
requires that enforcement of this provision of the 
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Board’s order be denied. We there indicated that the 
failure to include in a union security agreement an ex- 
press negation of ‘a right of the union to seek the 
discharge of an employee after union membership had 
been terminated for reasons other than nonpayment of 
dues or initiation fees’ was not by itself a violation of 
the act even though the union rules provided for ex- 
pulsion from the union for such other reasons. Id. at 
103. We pointed out that ‘the safeguard to the em- 
ployee is postponed until discriminatory action is 
taken.’ Id. at 105. The Board has not pointed to any 
case of an employee who was discharged by his em- 
ployer for failure to comply with union rules. As to 
that aspect of the case, Revere Metal Art, supra, is 
controlling. As to the other disputed clauses of the 
agreement, the Board has not shown or even attempted 
to show that any of them had been discriminatorily 
applied. For aught that appears, references to union 
members in the agreement are simply references, 
naturally phrased by a union entering into an agree- 
ment with an employer, to all employees. And, while we 
might be tempted, as we were in Revere Metal Art, 
supra, at 103, to construe the act to prohibit ‘the crea- 
tion of a setting in which employees would think dis- 
crimination by the employer’ was likely to result from 
non-membership, the Board’s proof has not gone even 
so far as to suggest that such a setting exists apart 
from pointing to the bare words of the agreement. We 
will not approve a finding of a violation which is based 
solely on words in an agreement which lend themselves 
as easily to a construction consistent with the act as to 
a construction which, if carried into effect, would re- 
sult in conduct illegal under the act. Enforcement of 
this provision of the Board’s order is denied.” 


Finally, and most conclusively, the Trial Examiner in 
the present case (J.A. I, 259) found as follows: 


“Since practically all of the Chief Clerks are members 
themselves, they are able to, and usually do, recognize 
the names of members. Nevertheless, the evidence ad- 
duced does not reveal that membership or nonmember- 
ship usually plays a part in the selection of individuals 
for work.” 


Thus, on the basis of this record, the Board can make 
nothing of the fact that lists of members or nonmembers 
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were maintained and read to the employer’s chief clerk who 
made the selection or from the fact that the separate lists 
were kept, or from the fact the chief clerks were union 
members or officers and knew the other union members; 
and most assuredly there is nothing in the record to sup- 
port the Board’s conclusion that nonmembers were ac- 
corded “the dubious privilege of being assigned to the 
bottom of the referral list.” 


D. The Difference In Earnings As Between Members And Non- 
Members Proves Nothing. 


The Board next attempted to bolster its findings that the 
hiring hall was operated in a manner so as to discriminate 
against nonunion members by referring (J.A. I, 332) to 
the union’s records that show that during a 6 month period 
in 1955, during which equal percentage fees were collected 
from all extras using the hiring hall and later refunded to 
all, average earnings for union members listed for extra 
board work was approximately twice that of the non-mem- 
bers, judging by the amount of the refunds. No actual 
earning figures were produced, but even assuming the 
union members averaged more during this relatively brief 
period than non-members, the record also shows without 
contradiction that the employers would re-hire those extras 
whom its experience had shown were more dependable, 
more competent or otherwise more qualified for the par- 
ticular jobs. (See J.A. II, 104, 115, 122 and 233) This testi- 
mony is undisputed; thus it would have been perfectly 
possible that certain extras who happened to be union men 
were called repeatedly because of the employers’ knowl- 
edge of their qualifications and not because they were union 
members. The very fact that extra work was casual and 
sporadic would tend in the first place to attract applicants 
who were transitory or footless, and second, to narrow the 
choice of applicants to those found by experience to be 
dependable. Certainly it cannot be said that the lesser 
earnings of the nonunion members was necessarily due to 
the fact that they were not union members. Here the in- 
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ferences can be reasonably drawn in either direction, but 
the burden is on the Board to support its inferences by 
supporting proof. See Local 357 Teamsters case, supra. In 
this connection it is significant to note that at least some 
employers consistently work more nonunion men than union 
men. (See typewritten transcript of proceedings, pages 
1130-1132). 


The Board’s decision also noted that the union member 
extras were usually given the high-paying clerk jobs, 
whereas nonunion applicants were usually given lower 
paying checkers jobs. We can find no evidence to support 
this conclusion, but even if there were, the same considera- 
tions of dependability discussed above would indicate that 
union membership did not play a necessary part in this 
result. If inferences are to be permitted, a reasonable one 
would be that the less footloose of the extras were those 
who desired more permanency in their work and in their 
community and thus chose to become union members as did 
the regular clerks and checkers ; the drifter would normally 
be less likely to join the union and settle down. 


E. The Alleged Difference In Service Fees Is Inconclusive As 

To Discrimination. 

The Board relies upon the alleged differentiation in ser- 
vice fees as required of the union and nonunion men in 
terms of the percentage of the costs of operation of the 
hiring hall paid by each, ie., the Board reasons that a 
portion of the service fees of the non-members must have 
gone to the maintenance of the union as such so that to the 
extent the non-members do not have the benefit of union 
membership while paying for the costs of operating the 
union, they are discriminated against. This subject will be 
discussed in greater length in Part III of this brief. For 
the present it is sufficient to note that the Board’s figures 
in this respect are inconclusive (for instance, there is no 
showing what amount of initiation fees or assessment are 
paid by union members) and do not take into account the 
value of the hiring hall services which non-members receive 
or the benefits which result to them through the efforts 


26 


of the union, which must represent them equally with the 
union members for all purposes of collective bargaining. 


F. The Request That Applicants Authorize The Union To Act 
As Bargaining Representative Does Not Constitute Dis- 
crimination Or Violate The Act. 

Finally, the Board relies upon the fact that when job 
applicants first seek to use the hiring hall, they are asked 
to sign a card which authorizes the union to act as their 
collective bargaining representative. This, says the Board, 
is illegal and discriminatory because it interferes with their 
right freely to choose a bargaining representative. Since 
the hiring hall is not, per se, illegal merely because appli- 
cants are obliged to use it in order to obtain employment 
(Local 357, Teamsters, supra), and since the union as the 
recognized or certified bargaining representative of the 
employees and party to the existing exclusive recognition 
agreement with the employers already stands, in Jaw and 
in fact, as the bargaining representative of all employees, 
it is difficult to see why acknowledgment of this fact by 
the job applicant constitutes a violation of the Act or is 
discriminatory, particularly since the authorization is re- 
vokable at will. Certainly this one factor, no matter how 
viewed, cannot be the basis for a blanket condemnation of 
the hiring procedure as illegal. If, for reasons which the 
Board might think important, it desires this practice to 
cease, the unions are willing to do so as they have in the 
past, but only by order directed specifically to this one 
practice. 


G. Applicable Decisions. 

Four decisions of the Circuit Courts of Appeals, one 
decided prior to the Local 60, Carpenters case and three 
subsequent thereto are apposite. Three of these cases in- 
volved the operation of a hiring hall, and the courts refused 
to enforce the Board’s order of reimbursement of service 
fees paid by nonmembers, although in each case the circum- 
stances favoring the Board’s position were much more 
compelling than here. 
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In the most recent decision, that of the 2nd Circuit in 
Local 138, Operating Engineers v. NLRB, supra, Local 
138 had entered into a collective bargaining agreement 
with an association of employers in the construction in- 
dustry. This agreement provided that the union ‘‘shall be 
the sole and exclusive source of referral of applicants for 
employment.’’ In the operation of the hiring hall referrals 
were made so as to seemingly prefer union members with 
seniority. In addition, non-member applicants, upon first 
making application for listing in the hiring hall, were 
obliged to wait for referral until all union members had 
been called, but once having been referred, they were re- 
ferred equally with union members. Further, a 90-day 
delinquency provision respecting the payment of permit 
fees operated to penalize nonmembers more than members. 
In addition, the Board found certain other provisions of 
the agreement, such as the requirement that union members 
need not be subject to a physical examination in order to 
be employed, to be discriminatory. Finally, the Board 
found that four individuals, members of a so-called ‘‘Re- 
form Group,’’ were specifically discriminated against in 
their referral. All but one of these were members of the 
union. On the basis of the foregoing, the Board found a 
general or blanket practice of discrimination sufficient to 
justify an order requiring the union to return to the non- 
members who used the hiring hall all permit or service fees 
paid by them. These permit fees were in a flat amount and 
were equal to the dues of union members. 


The court reversed in part and affirmed in part. As set 
forth earlier in this brief, the court disagreed with the 
Board’s conclusion that the agreement itself was discrimi- 
natory. In addition, it reversed the Board’s finding of 
blanket discrimination on the ground that there was no 
substantial evidence to support such a finding although 
there may have been evidence to support a finding that 
there was some discrimination against non-members. It 
upheld the Board’s finding of discrimination against the 
four individuals largely because the Local had a history of 
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“<persistent violations.’’ Finally, it refused to enforce the 
Board’s order requiring the return of service fees to non- 
members, and remanded the case to the Board to determine 
whether the fees were excessive, in which event the exces- 
sive portion could be returned. The court admonished the 
Board, however, to bear in mind that its finding of blanket 
discrimination had been rejected in determining whether 
even a return of any excessive amount would be warranted. 
In determining any excess amount the Board was further 
told to consider not only the costs to the union of perform- 
ing the referral service, but also the value to the non- 
members of the services performed by the union. 


We think the decision is a compelling one and its ration- 
ale, if adopted here, decisive of the issues discussed in 
Parts II and IV of this brief. Accordingly, we quote at 
length from the opinion as follows: 


“The Trial Examiner and the Board found that the 
hiring hall operated by Local 138 did discriminate 
against non-members, and therefore violated §§ 8(b) 
(1)(A) and (2) of the act, 29 U.S.C. $158 (b)(1)(A) 
and (2). Union secretary Verner Sofield, who ran the 
hiring hall together with another union official who 
was not called as a witness, testified that the order 
of referral was determined by seniority. So far as we 
can understand his testimony, ‘Seniority’ for this pur- 
pose meant the length of time during which the worker 
had been a union member in good standing or, if he was 
not a union member, the length of time after he had 
actually started work on a job to which he was referred 
by the hiring hall and during which he had paid the 
permit fees discussed below. If union dues or permit 
fees became more than ninety days in arrears, the 
worker lost all seniority theretofore acquired, and did 
not reacquire it when he again became paid up. The 
trial examiner concluding that Sofield was ‘not entitled 
to belief on disputed matters’ construed his testimony 
in the worst possible light and concluded that nonmem- 
bers were not dispatched ‘until the roster of all unem- 
ployed and otherwise available union members is ex- 
hausted.’ The Board apparently agreed with this con- 
clusion. 
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“We think that the record does not contain substantial 
evidence to support a finding of such blanket discrimi- 
nation. There is nothing in Sofield’s testimony which 
can be so construed; disbelief of a witness does not 
furnish automatic license to assume that the worst is 
true. In addition, we are impressed by the absence of 
any suggestion of discrimination against nonmembers 
other than those referred to below, who were notorious 
as members of a ‘Reform Group’, and thus rightly or 
wrongly placed in a separate category by the union. 
On the other hand, it is plain that even in its best light, 
Sofield’s testimony evidences some discrimination 
against nonmembers. A nonmember who, for the first 
time, filed an out-of-work card and paid his permit fees 
apparently was not referred for employment until all 
union members had been referred. Once referred the 
nonmember did acquire seniority, but he could not get 
started doing so faster if he joined the union. In addi- 
tion, the 90-day delinquency provision imposed the 
financial burden of maintaining permit fees on non- 
members who might not wish to work for a time but 
who expected to be seeking jobs in the future, lest they 
lose their seniority already acquired. Although union 
members also had to keep up their payments, they 


presumably received benefits in addition to the right 
to use the hiring hall, while a nonmember who tempo- 
rarily chose to remain idle would receive nothing in 
return for his payments. 


“We do not say that any system of referral based on 
seniority is bad, but rather that the system used by 
Local 138, which resulted in impermissible pressures 
to join the union, was for that reason bad. The dis- 
crimination against nonmembers which is evidenced by 
the record sufficiently justifies the Board’s order, which 
required the union to cease and desist from ‘Maintain- 
ing any practice or enforcing any agreement, under- 
standing, or practice with the Building Trades Em- 
ployers Association and its members or with any other 
employer over whom the Board would assert juris- 
diction, which unlawfully gives members of the local 
Union preference in job referrals or conditions refer- 
ral or referral seniority upon good standing in the 
Union as either a member of the local Union or as 
a permit man.’ 
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“Accordingly, this portion of the order will be enforced. 


“Jn addition to the above provision, the Board or- 
dered Local 138 to “reimburse all individual nonmem- 
bers for permit or service fees unlawfully exacted from 
them as a condition of referral or employment, with in- 
terest thereon at six percent per annum as set forth in 
the ‘Remedy’ section of this Decision and Order.” The 
basis for this order was the Board’s conclusion that 
“because the exclusive hiring and referral system was 
discriminatorily operated, the Respondent could not 
lawfully exact a fee for its use.” Two of the four Board 
members who sat on the case would have found the 
assessment of permit fees discriminatory, and there- 
fore unlawful, for the additional reason that they were 
in an amount equal to the monthly dues pee by union 
members. In their view, absent proof of a reasonable 
relationship of the fees charged to the cost of running 
the hiring hall, the assessment of fees equal to union 
dues is unlawful. 


“We agree that the amount of the permit fees was 
excessive. The fees were charged solely for the use of 
the hiring hall. Yet of each $10.00 monthly payment, 


$2.00 was remitted by the local union to the Interna- 
tional. While a union might under proper accounting 
procedures include in the cost of operating a hiring hall 
some reasonable percentage of the union’s general 
expenses, the union has not argued before us that its 
charges to nonmembers were based on anything except 
an intention to exact from them the amount paid by 
members. This the union could not do under the guise 
of charging for its services as an employment agency. 
Compare National Labor Relations Board v. General 
Motors Corporation, 53 LRRM 2313, decided by the 
Supreme Court on June 3, 1963. While we think it 
likely, therefore, that some portion of the permit fees 
exacted since 1958 should be returned to the men who 
paid them, we think that the Board’s order goes too 
far. We have rejected above the apparent finding of 
blanket discrimination. And while the limited discrimi- 
nation which we have found to be supported by the 
evidence may have reduced in some degree the value of 
the referral services to nonmembers, the absence of 
any complaint except those made by members of the 
Reform Group indicates that some value was received 
by nonmembers for their fees. We do not have before 
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us any information as to the number of nonmembers 
who paid fees or the total amount of money which the 
union would have to return if the Board’s order were 
enforced as it now reads. But in view of the period of 
time covered and the possibly large number of men 
involved, the Board’s order might be in the nature of 
a penalty, which is prohibited. E.g., Local 60, United 
Bhd. of Carpenters v. NLRB, 365 U.S. 651, 655, 47 
LRERM 2900 (1961). We deny enforcement of this por- 
tion of the Board’s order and remand it to the Board 
for further findings. The Board should consider on 
remand what proportion of the fees which were paid 
were reasonably related to the value of the services 
provided by the union, having in mind also the cost to 
the union of performing such services. Any excess 
over that amount could properly be ordered returned 
to the men who paid it.* [#‘‘The Board will, of course, 
have in mind our rejection of the finding of blanket dis- 
crimination in determining whether such an order is 
warranted.’’] 


Another recent case in point is that of Hod Carriers v. 
N.L.R.B (Fenix and Scisson, Inc.), 289 F2d 492 (6th Cir. 
1961). In that case, the hiring hall was being operated by 


the union without the “Mountain Pacific” standards. The 
Board found that the hiring hall was being operated dis- 
criminatorily, and also found that one individual had been 
specifically discriminated against because he was not a 
member. The court found insufficient evidence of general 
discrimination to justify the order demanding reimburse- 
ment of dues and fees, although it affirmed the substantive 
portions of the Board’s order. That court took similar 
action in the case of NLRB v. Argo Steel Construction Co., 
289 F.2d. 491 (6th Cir. 1961). 


The reasoning of the 3rd circuit in the case of NLRB v. 
Food Fair Stores, 307 F.2d. 20 (1962), is also applicable 
here. There, union members, employees of Food Fair, voted 
an assessment of $15 to support a strike of another chain 
of stores. Both the union and the Food Fair threatened 
employees with discharge if they didn’t pay the assessment 
through the “check-off”. Payments were collected. The 
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Board found 8(a) (3), 8(b) (2) violations and ordered reim- 
bursement of all employees for the assessment. 


The court upheld the merits of the order. In respect to 
reimbursement, however, it held as follows: Those who had 
signed previous check-off authorizations as to “membership 
dues, initiation fees and assessments” or as to “member- 
ship dues” only [under 4302 of Taft-Hartley “assessments” 
are part of “membership dues”—per Justice Department 
ruling] are not entitled to reimbursement; but those whose 
authorizations were limited to dues of specified amounts 
are entitled to reimbursement. “The threats constituting 
the violations of Sections 8(a)(3) and 8(b)(2) were inde- 
pendent of the voluntary authorizations,” said the court. 
After stating that the threats can be remedied by cease and 
desist orders on pain of contempt, the court went on to say: 
“However, the restitution of the assessment to employees 
who had voluntarily authorized the check-off would return 
to them that which they had validly authorized to be de- 
ducted.” 


The rationale applied by the 9th Circuit in a pre-Local 60 


reversal of a Board order, requiring a return of work 
permit fees to non-union workers, is relevant here. In that 
case (Operating Engineers v. NLRB, 237 F2d 670 (9th Cir. 
1956)) the Board had found that the union acted illegally 
by a general discriminatory operation of the hiring hall and 
by discrimination against a certain employee (Holderby) 
in not giving him his fair share of job referrals because 
of his expulsion from the union. The court found insufficient 
evidence as to the former finding, but upheld the latter 
finding. Under this hiring hall there was a priority system 
for referrals with higher priority to those recently laid off 
by AGC members. Second choice went to those who had 
been employed by AGC members in the union’s area juris- 
diction for the last 10 years, and the last priority to work- 
men whose names were entered on the lists in the area. 
The union had two lists—one for “members” and the sec- 
ond for “applicants and others.” The dispatcher would first 
look to the members list for workmen. Those dispatched 
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from the second list were required to pay a permit fee of 
$2.50 per week under the union’s constitution, which was 
not incorporated into the contract. The trial examiner 
dismissed the complaint. The Board found as above stated, 
and determined that as a matter of practice union members 
were given job preferences, citing Holderby as an example. 
It also found the permit fees to be discriminatory. In re- 
versing, the court said: 


“We have reviewed the Board’s findings to determine 
whether there is substantial evidence to support them, 
and in so doing consider not only that which supports, 
but also whatever in the record fairly detracts from its 
weight. The scope of our review includes the findings 
of the trial examiner, since it is part of the record, and 
deserves some weight because of his opportunity to 
have observed the demeanor of the witnesses . . . thus 
viewing the entire record we find no support for the 
Board’s findings of unfair labor practices alleged to 
have been committed by the labor union, with the excep- 
tion of acts of discrimination against Holderby.” (at 
page 673). 


“There was no evidence of a scheme or practice of dis- 
crimination by the union. The only instance of that 
kind shown was that of Holderby, and a single isolated 
instance of this type cannot support a cease and desist 
order.” (at p. 674). 


That membership application was required within 30 
days—a matter of convenience for the union—did not show 
the necessary discrimination. “There is no evidence in the 
record with respect to the work permit fees being required 
of nonunion workers, except that such a provision is con- 
tained in the Constitution . . . [This] does not establish, 
first, that Local 12 was requiring such fees and, second, 
that said fees were not a reasonable charge for operating 
the dispatching system .. .” 


As far as we are aware, in only one case since the deci- 
sion of the Supreme Court in the Local 60 case has a Board 
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order requiring the return of fees paid by nonmembers for 
use of a hiring hall been upheld. That case was NLBB v. 
Teamsters Hawaii Local 996, 313 F2d 655 (9th Cir. 1963). 
The employer, Fox, had contracted with Local 996 to supply 
Fox with employees. Local 996 had a dispute with another 
employer, Nilson. The Local told Nilson employees that 
they could work on the Fox job only if they were members 
and paid an initiation fee of $50 (the $50 initiation fee was 
double the regular fee), dues of $5 per month and assess- 
ment of 10 percent of wages. The Local distributed cards 
and twenty-eight employees signed cards. Some got jobs 
with Fox through the local hiring hall. Then the Teamsters 
lost the election at Nilson; no employee voted for the Team- 
sters. The Local vice-president, also a foreman for Fox, 
then discharged from the Fox job the Nilson employees 
who had obtained jobs there; he explained that they were 
not in good standing. 


The Board found 8(b)(1)(A) and (2) violations and 
ordered reimbursement of all money “unlawfully exacted”, 


including all initiation fees, dues and assessments paid to 
the Local by any person on the Fox job who was not, before 
getting that job, a Local member. As to those already 
members, they were reimbursed only the 10 percent assess- 
ment. 


In upholding the Board, the court distinguished the Local 
60 case on the ground that there all the employees were 
already members, and the employees here had signed up 
because of the Local’s direct representation that they had 
to join to get work with Fox. Their vote at the Nilson elec- 
tion showed that not one of them wanted to join volun- 
tarily. Their discharge after the election proved the Local’s 
power to carry out its representations. 


Thus, there was a showing of coercion as to each of the 
non-members involved. The Local 996 case is not this one. 
There, the payments were clearly coerced and discrimina- 
tion was indeed blanket discrimination. 
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i. 


THERE IS NO WARRANT IN THE RECORD OR IN THE 

LAW FOR THE BOARD’S ORDER REQUIRING THAT NON- 

MEMBERS BE RETURNED THE AMOUNTS PAID BY THEM 
AS FEES FOR USE OF THE HIRING HALL. 


The members of the Board, but for different reasons, 
have directed that the union and the employers jointly or 
severally return to all non-members all service fees paid 
by them. The Board members were unanimous in holding 
that the union could charge members or non-members a 
reasonable referral fee consisting of a percentage of wages, 
but decided this requirement unlawful in the present case 
for the following various reasons: Members Rogers and 
Leedom would order return of the fees to members and 
non-members alike because the hiring hall had been op- 
erated discriminatorily in practice, and thus would tend to 
encourage non-members to join and members to remain. 
Members Fanning and Brown would restrict the return of 
the fees to the non-members on the ground that they gen- 
erally were discriminated against and hence entitled to 
reimbursement. Chairman McCulloch disagreed with the 
theory of return advanced by his fellow members, pointing 
out that since the fee was only a percentage of actual earn- 
ings, no discrimination could result to a non-union employee 
in any amount of fee paid because, to the extent to which 
he was discriminated against in referral, his payments 
would be so much the less. However, the Chairman never- 
theless agreed to the return of the total service fee to non- 
members for the reason that in his view the record indicated 
that a portion of the service fee paid by non-members went 
to defray part of the union’s general, as distinguished from 
its hiring hall, expenses. 


Neither the facts nor the law justifies the return of the 
service fees in this case to the non-members on any of these 
theories. In the case of Carpenters Local 60 v. NLRB, 365 
U.S. 651, the Supreme Court of the United States affirmed 
what this Court had already held in the Local 357 case, 
(Local 357 Teamsters v. NLRB, 275 F2d 646, 107 App. D.C. 
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188) that evidence of actual coercion in payment of dues or 
fees was necessary to justify a blanket reimbursement or- 
der. In the Local 60 case, the Court made it clear that pay- 
ments made to a union by job applicants using an illegal 
hiring hall, whether such payments were in the form of 
“dues, non-membership dues, or work fees,’ could be re- 
funded under Board order only where the paying of the 
fee was coerced by something other than the mere fact that 
the applicant had to use the hiring hall to get a job. Spe- 
cifically it must be shown to have been coerced by an unfair 
labor practice directed against such applicants. In addition, 
the Court found that there was no evidence in the case that 
the union had coerced a single employee to join the union 
ranks or that even a single person joined the union for the 
purpose of obtaining work on the project. “Where no mem- 
bership in the union was shown to be influenced or com- 
pelled by reason of an unfair practice, no consequences of 
any violation are removed” by an order of reimbursement. 
Thus, said the Court, any repayment smacks of a penalty 
which the Board is forbidden to impose. Repayment can be 
ordered only where it operates to dissipate the effects of 
specifically prohibited unfair labor practices. 


Justice Harlan, elaborating on the majority opinion in 
a separate concurring opinion, held that the Board’s sole 
function is “to take measures designed to recreate the con- 
ditions and relationships that would have been had there 
been no unfair labor practice”. (at 657) Further, no reim- 
bursement, even though otherwise proper, can operate to 
“more than compensate the employee”. (at 658) The remedy 
must always be a reasonable attempt “to put aright matters 
that the unfair labor practice set awry” (at 658). That the 
reimbursement order would have a deterring effect is not 
“in itself a sufficiently justifying effect of a Board order”. 
Justice Harlan concluded his concurring opinion by com- 
menting that “where it is unlikely that a substantial num- 
ber of employees were unwilling to pay” the fee in question 
there could be no rational relationship between the amount 
paid and the value to an individual of the right to change 


37 


his mind (at 659). In short, said the Court, it must be 
shown that the employees were unwilling either to pay the 
union dues or pay the service fee; to remove the vice of 
penalty or over-compensation the Board must show by the 
evidence that the dues or fees were paid only because they 
were coerced by an unfair labor practice, specifically the 
unfair labor practice of discrimination because of lack of 
union membership.° 


In this case, there is no showing that even one job appli- 
cant, even Vincent or Linnenberg, was coerced into paying 
the service fee because of his lack of union membership. 
On the record in this case no one can say that the general 
operation of the hiring hall was such, or that examples of 
discrimination against non-members were such, as to coerce 
or induce or encourage non-members to pay the fees, let 
alone to become members. The Local 60 case establishes 
that the mere fact that the applicant was required to use 
the union hall to get a job does not constitute such coercion. 
In the Local 60 case for instance there were two specific 
examples of actual discrimination as well as a finding of 
general discrimination in the operation of the hiring hall, 
and yet the Supreme Court did not consider this sufficient 
to warrant a reimbursement order. It should be noted that 
this record contains affirmative testimony and offers of 
testimony by many non-member applicants that there had 
been no discrimination against them in referral, as against 
only Vinson’s complaint that there had been discrimination. 


Lacking evidence of specific coercion in the payment of 
service fees by the non-members, the Board turns for sup- 
port of its fees-retarn order to a supposed blanket coer- 
cion through a practice of wholesale discrimination—that 
can be the only meaning of its remark that the non-member 
applicant has the dubious privilege of being placed at the 


® Radio Officers Union v. NLRB, 347 U.S. 17 at 42 held that 
“only such discrimination as encourages or discourages membership 
in a labor organization is proscribed” under the Act; discrimina- 
tion in employment as such is not outlawed. Cf., NLRB v. Local 
294, Teamsters, 317 F2d 746, 53 LRRM 2248 (2d Cir. 1963). 
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bottom of the referral list. But we have seen earlier in 
Part I that this remark is in no way justified by the record; 
non-members were not assigned to the bottom of any refer- 
ral list, but had their names read along with the names of 
members before the employer made his selection. Nor, as 
we have seen, is there any evidence in this case that war- 
rants a finding of blanket or wholesale discrimination, or 
even of a general practice of discrimination, because of 
union membership or lack of union membership. Even if the 
findings respecting Vinson and Linnenberg are upheld these 
are only two out of many. In the Local 357, Teamsters, case 
this Court did not consider the one act of discrimination 
which it found to exist sufficient to justify a general order 
of returning union dues. In the Local 60, Carpenters, case 
the Supreme Court did not regard the discrimination prac- 
ticed against two of the employees to be sufficient to justify 
the broad order in that case, nor did the Supreme Court 
regard the Board’s finding of a general discriminatory op- 
eration of the hiring hall to be sufficient. And the Court 
made no distinction (because there is none, in terms of 
whether payment is voluntary or coerced) between the pay- 
ment of dues for the use of a hiring hall by a union member 
and the payment of a service fee for such use by an employee 
who is not a union member. 

From the foregoing discussion and the foregoing cases, 
it is plain that the rationale of Board members Rogers, 
Leedom, Fanning and Brown finds no support either in the 
record or in the law. There is no evidence that the individ- 
ual non-members who paid the service fee did so because 
of any coercion, through the unfair labor practice of dis- 
crimination because of lack of union membership, specifical- 
ly directed against any of them. Neither does the record 
disclose any such wholesale or blanket discrimination be- 
cause of nonmembership which might supply the element 
of compulsion required by the Local 60 case. On the con- 
trary, the affirmative evidence of a representative group 
of nonmembers is that they paid voluntarily and received 
a valuable hiring service without discrimination against 
any of them. Furthermore, in this case, unlike most hiring 
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hall cases, the service fee required was not a flat fee, 
equivalent to dues, but instead was a contingent fee payable 
only if and when a hiring service was in fact performed 
and the applicant was employed, the fee taking the form 
of a percentage of wages received when as a result of the 
referral a job was obtained. Obviously, then, any return of 
these fees in the circumstances of this case would “more 
than compensate” rather than simply put “aright matters 
that had been set awry,” and could not be said to remove 
the consequences or dissipate the effects of any unfair la- 
bor practice as required under the Local 60 decision. The 
return of the service fees to the nonmembers in this case 
in disregard of the value received and in spite of the com- 
plete lack of showing that they were other than voluntary 
would not only be to grant a windfall, but also to inflict a 
penalty which could destroy the union and would certainly 
cause its bankruptcy. 

Long before the Supreme Court decision in the Local 60 
case, it had described the Board’s remedial powers under 
the Act as being simply to remedy, not to punish or prevent. 
In Republic Steel Corp. v. NLRB, 311 U.S. 7, the Court 
said: 

“The LMRA is essentially remedial. It does not carry a 
penal program declaring the described unfair labor 
practices to be crimes. The Act does not prescribe 
penalties or fines in vindication of public rights or pro- 
vide indemnity against community losses as distin- 
guished from the protection and compensation of em- 
ployees.” (at 10) 

“We do not think that Congress intended to vest in the 
Board a virtually unlimited discretion to devise puni- 
tive measures and thus to prescribe penalties or fines 
which the Board may think would effectuate the poli- 
cies of the Act. 

“Tt ig not enough to justify the Board’s requirements 
to say that they would have the effect of deterring 
persons from violating the Act.” (311 U.S. at 11, 12) 


There remains for discussion the position taken by the 
Chairman of the Board that a return of all fees is war- 
ranted because an undisclosed portion of them went to the 
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union’s general operating expenses as distinguished from 
the expenses for operating the hiring hall. None of the 
other members concurred in this reasoning, and it is indeed 
difficult to follow, even assuming that there is evidence to 
show that the fees were in excess of the cost of the hiring 
hall or, if so, in what amount. 


In ordering a blanket return of all fees the Chairman 
takes no account of the repeated admonitions of the Su- 
preme Court that any Board-ordered payment of whatever 
nature cannot “more than compensate.” Indeed, in one case, 
(7-Up Bottling Co. v. NLRB, 344 U.S. 344) the Supreme 
Court went so far as to set aside a customary back pay 
award that did not take into account seasonal employment. 
Since clearly the nonmembers received something of value 
for their payments, there is no possible theory on which 
the Chairman’s recommendation could be followed, and we 
know of no decision of any Cireuit Court of Appeals which 
would support an award based on the Chairman’s premise. 
It must be remembered that the value which non-members 
received represented (1) a proportionate share of the cost 
of operation of the referral service or hiring hall, (2) the 
value of the services provided by the union and (3) the 
benefits provided the nonunion members through the exer- 
cise of the union’s function as collective bargaining repre- 
sentative for all employees. This would include the reason- 
able costs of collective bargaining and administration of 
the agreement, all lawful charges. See NLRB v. General 
Motors Corp., 10 L ed 2d 670 (1963). 


In the Local 357 case the Supreme Court noted that the 
Board itself had recognized “that the hiring hall came into 
being ‘to eliminate wasteful, time consuming and repetitive 
scouting for jobs, and haphazardous uneconomical searches 
of employers’.” It further noted that Congress may well 
have thought that the hiring hall in fact “has served well 
both labor and management—particularly in the maritime 
field and in the building and construction industry.” Other 
writers, knowledgeable in the field have noted the economic 
value of the hiring halls both as to job applicants and em- 
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ployers. See, for example, Goldberg, “The Maritime Story,” 
1958, pages 277-282. The Board neither here nor elsewhere 
has suggested to the contrary, but rather in this case has 
specifically stated that the requirement of a service fee is 
legal and proper as a means of contributing to the expense 
of the operation of the hiring hall and as payment for a 
service received. (J.A. I, 373, fn. 10). 


Thus, even if there were to be a remedy of reimburse- 
ment the above factors would have to be taken into account 
in determining any excess in the service fees. Under no 
theory could the return of the entire fee to all non-members 
be justified, even with respect to non-members who, it might 
somehow be said, were coerced by unfair labor practices 
into the payment of the fee, for in all events any return 
which included something for which a consideration had 
been received would “more than compensate” and constitute 
both a windfall and penalty which the Board has no power 
to bestow. 


Further, the record is not at all clear as to whether there 
was any excess. The record does not disclose the amount 
of the initiation fee and assessments paid by union mem- 
bers. The record does not disclose the value of the hiring 
services received or even the actual costs of operating the 
hiring hall. Finally, the record does not disclose what bene- 
fits other than referrals accrued to the nonmembers be- 
cause of the union’s function as their collective bargaining 
agent. 


The upshot of the lengthy struggle of the courts to limit 
the Board to its prescribed remedial powers is that the 
Board may not escape the proscription of the generally 
accepted rule that “only actual losses should be made good.” 
Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 198. Even 
before the decision of the United States Supreme Court in 
the Local 60 case, the Board had been repeatedly rebuffed 
by the various circuit courts of appeal whenever it at- 
tempted to direct repayment of dues or fees which in any 
way amounted to a windfall or was punitive. See Annota- 
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tion in 6 Lawyers Edition 2d 1274. Damages are not re- 
coverable unless they are “the certain result of the wrong” 
and are “definitely attributable to the wrong.” Story Parch- 
ment Co. v. Paterson Parchment Paper Co., 282 U.S. 555, 
562. The order of the Board can irradicate “a consequence 
of the unfair labor practices found by the Board” but can 
go no further. Consolidated Edison Co. v. NLRB, 305 U.S. 
197, 236. ‘‘Certainty in the fact of damage is essential.”’ 
Palmer v. Connecticut P & L Co., 311 U.S. 544, 561. Unless 
and until the Board comes to accept these fundamental and 
long established precepts of the common and statutory law, 
the remedial provisions of the National Labor Relations 
Act will be given an over-compensatory and punitive scope 
which Congress had never intended. 


Iv. 


THERE IS NO SUBSTANTIAL EVIDENCE TO SUPPORT 

THE BOARD’S FINDING THAT VINSON AND LINNENBERG 

WERE DISCRIMINATED AGAINST IN REFERRALS OR 

THAT THE UNION CAUSED THE EMPLOYER TO SO 
DISCRIMINATE. 


The Board found that the union had caused the employ- 
ers to discriminate against Vinson and Linnenberg because 
they were not union members and because they had filed 
charges of unfair labor practice against members of the 
union. There is nothing in the record to even suggest that 
Vincent and Linnenberg were discriminated against be- 
cause of their lack of union membership. Indeed, as we 
have seen, Vinson was repeatedly rejected from member- 
ship. Neither the Board nor the trial examiner indicated 
in what manner lack of membership in the union might 
have contributed to any discrimination against either Vin- 
son or Linnenberg. The complete lack of showing that un- 
ion membership or the absence of it was a factor in any 
inability of Vinson and Linnenberg to obtain employment, 
taken together with the absence of a showing of non-mem- 
ber hostility or discrimination in general as discussed above 
lead to the conclusions (1) that their cases did not support 
any finding of a general practice of discrimination against 
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non-members, and (2) that there was no specific discrim- 
ination against either of these individuals based on the 
fact that they were not union members. 


There is evidence, however, to indicate that at least the 
union’s business agent, Morrow, was upset and disturbed 
by Vinson and Linnenberg because they had filed charges 
with the NLRB, but again as we have seen, the mere show- 
ing of general hostility is not enough. See Dan River, supra. 
Something more specific is necessary and the record is lack- 
ing in anything except a showing of a gradual decline in 
employment, culminating in the failure of either to be called 
for a couple of months, following which both refrained 
from use of the hiring hall. The trial examiner found (J.A. 
I, 274) that the filing of charges by Vinson and Linnenberg 
played a part in their failure to receive more work than 
they did, but he additionally found that “the record also 
suggests that age, ability to do agile work, and the limita- 
tion which Linnenberg set upon the amount of money he 
wished to earn played a part in Linnenberg’s failure to re- 
ceive more work than he did.” Further, it was found by 
the trial examiner (J.A. I, 273) that Linnenberg, unlike 
Vinson, never complained to the union or the employer 
“about his failure to get the amount of work which he 
thought he ought to get, and did not explain to respondents 
why he ceased visiting the hiring hall.” There was no 
evidence to show that any particular jobs which Vinson 
and Linnenberg were qualified to perform during the period 
when their work dropped off were available. The record 
is clear that both Vinson and Linnenberg were elderly and 
were unable to do certain types of checking work. The 
record (J.A. II, 90) indicates that Vinson usually handled 
coffee shipments and that one possible reason for the de- 
cline in his employment was that the firm that usually 
hired him to do this work ceased handling coffee. There is 
direct testimony (J.A. II, 100) by the chief clerk, whom 
Vinson and Linnenberg apparently looked to for their 
previous employment, as follows: “I never have refused to 
hire them for any reason outside of possibly in my own 
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opinion they were not capable of handling the job that they 
were required to do at a specific time.” This chief clerk 
further testified as follows (Transcript of testimony) : 


“Q. 


How old a man do you think Mr. Vinson is or do 
you know how old he is? 


. Well, he is the other side of forty. 


. Sir? 


. He is on the wrong side of forty, on the wrong side 


of forty-five, and I think a man working down in the 
hold has got to be a young man to avoid—to be able 
to protect himself from the hazards of the job. 


. Now, is that the only reason you didn’t use Vinson 


any more often than you did? 


. Not only Vinson but I don’t employ any old men on 


those jobs, no old men. 


. Well, what has been your experience with Mr. Lin- 


nenberg? 


. I would say it was about parallel. Mr. Linnenberg 


is a good man. He does good work but the fact that 
he is limited to three and a half days eliminated him 
from the biggest percentage of jobs I had, and the 
fact of his age eliminated him from those one or 
two day jobs working down in the hold. 


. Could either Mr. Linnenberg or Mr. Vinson do the 


work that any of the other twenty-nine men did? 


_*** Tf there was some foul-up of some kind and 


something was wrong, it’s the obligation of the man 
on the dock to proceed down to the hold to correct 
whatever is wrong, and I don’t believe that Mr. Lin- 
nenberg should be permitted to go down in the hold 
of that ship.” 


However, regardless of what can be inferred from the 
admitted fact that Vinson and Linnenberg did receive less 
employment after they filed charges, there is nothing any 
where in the record to show on what basis the Board could 
conclude as it did that the union caused the employer to 
discriminate against Vinson and Linnenberg. The record, 
as we have seen, is replete with uncontradicted testimony 
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that it is the company’s chief clerk and not the union’s busi- 
ness agent who selects the applicant for employment. In- 
deed, in the case of Vinson and Linnenberg the record 
shows (J.A. Il, 90-91) that they were ordered from the hall 
by name, that is, when the chief clerk desired their services 
he would ask for them by name. We have demonstrated 
earlier that there is no testimony or evidence of any kind 
which shows any coercion or even influence by the business 
agent in the selection of the applicant by the chief clerk. 
As we have seen in Part II, supra, under this Court’s deci- 
sion in Del-Mar, the presumption must be that the selections 
were made in a lawful manner even though the chief clerks 
may have been union members or officers, and even though 
they knew who among the applicants were members and 
non-members. Accordingly, the Board’s finding that the 
union caused the employers to discriminate is a bare con- 
clusion based upon unwarranted presumptions and lacking 
not only substantial, but any evidence in the record as a 
whole to support it, other than the business agent’s conjec- 
ture that their failure to be called might be due to their 
embroiling their employer in Labor Board proceedings. 
Since the union’s violation of law as to Vinson and Linnen- 
berg is predicated upon their alleged action in “causing” 
the employer to discriminate against them, the Board’s 
order in this respect, at least as to the union, must be re- 
versed. The only positive testimony in the record is that 
Vinson and Linnenberg were not requested for employment 
because there were no jobs which, at their age, they could 
properly fill. This affirmative testimony cannot be over- 
come by conjecture and inference under the substantial 
evidence rule. 
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CONCLUSION 
It is respectfully submitted, for the reasons set forth in 


this brief, that the Decision and Order of the Board should 
be set aside. 
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APPENDIX 


LABOR MANAGEMENT RELATIONS ACT, AS AMENDED 
UNFAIR LABOR PRACTICES 


Sec. 7. Employees shall have the right to self-organiza- 
tion, to form, join, or assist labor organizations, to bargain 
collectively through representatives of their own choosing, 
and to engage in other concerted activities for the purpose 
of collective bargaining or other mutual aid or protection, 
and shall also have the right to refrain from any or all of 
such activities except to the extent that such right may be 
affected by an agreement requiring membership in a labor 
organization as a condition of employment as authorized in 
Section 8(a) (3). 


Sec. 8. (a) It shall be an unfair labor practice for an 
employer— 


(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7; 


(2) to dominate or interfere with the formation or 
administration of any labor organization or contribute 
financial or other support to it: Provided, That sub- 
ject to rules and regulations made and published by the 
Board pursuant to section 6, an employer shall not be 
prohibited from permitting employees to confer with 
him during working hours without loss of time or pay; 


(3) by discrimination in regard to hire or tenure of 
employment or any term or condition of employment to 
encourage or discourage membership in any labor or- 
ganization: Provided, That nothing in this Act, or 
in any other statute of the United States, shall preclude 
an employer from making an agreement with a labor 
organization (not established, maintained, or assisted 
by any action defined in section 8 (a) of this Act as an 
unfair labor practice) to require as a condition of 
employment membership therein on or after the 
thirtieth day following the beginning of such employ- 
ment or the effective date of such agreement, whichever 
is the later, (i) if such labor organization is the repre- 
sentative of the employees as provided in section 9 (a), 
in the appropriate collective-bargaining unit covered 
by such agreement when made and (ii) unless following 
an election held as provided in section 9 (e) within one 
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year preceding the effective date of such agreement, 
the Board shall have certified that at least a majority of 
the employees eligible to vote in such election have 
voted to rescind the authority of such labor organiza- 
tion to make such an agreement: Provided further, 
That no employer shall justify any discrimination 
against an employee for nonmembership in a labor 
organization (A) if he has reasonable grounds for be- 
lieving that such membership was not available to the 
employee on the same terms and conditions generally 
apenas to other members, or (B) if he has reason- 
able grounds for believing that membership was denied 
or terminated for reasons other than the failure of the 
employee to tender the periodic dues and the initiation 
fees uniformly required as a condition of acquiring 
or retaining membership; 


Sec. 8. (b) It shall be an unfair labor practice for a labor 
organization or its agents— 


(1) to restrain or coerce (A) employees in the exer- 
cise of the rights guaranteed in section 7: Provided, 
That this paragraph shall not impair the right of a 
labor organization to prescribe its own rules with re- 
spect to the acquisition or retention of membership 
therein; or (B) an employer in the selection of his 


representatives for the pues of collective bargain- 


ing or the adjustment of grievances; 


(2) to cause or attempt to cause an employer to 
discriminate against an employee in violation of sub- 
section (a) (3) or to discriminate against an employee 
with respect to whom membership in such organization 
has been denied or terminated on some ground other 
than his failure to tender the periodic dues and the 
initiation fees uniformly required as a condition of 
acquiring or retaining membership. 
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The Board in its brief, as in its decision, again relies on 
inferences, speculation and conjecture to find that the Local 
1351 referral system was operated ilegaly so as to dis- 
criminate against job applicants because they were not 
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union members. The only direct testimony—that of one 
witness, Vinson—proves, if anything, possible discrimina- 
tion based on factors other than union membership or lack 
of it. The Board is left then primarily with whatever in- 
ference can be drawn from a supposed lower earning aver- 
age of the non-member applicants as compared to the 
member applicants computed during a 6-month period 
from April to November, 1955. But no inference of il- 
legality is permissable from this alone; as seen in our 
principal brief, any difference in earnings may as reason- 
ably be attributed to a hundred other factors, and the 
Board has not attempted to assume its burden of proving 
that the difference was in fact due to the applicant’s non- 
member status. 


Beyond all this, however, is the complete failure of the 
Board in its brief to answer petitioner’s argument that it 
was the employer’s representative—its chief clerk—and not 


the union representative who selected and hired the appli- 
cant, and there is absolutely nothing in the record to show 
that any of these supervisors were in fact motivated in 
making their selection by a desire to favor the union mem- 
bers, and the trial examiner specifically so found. (J.A. I, 
259). As noted in our principal brief, this court has re- 
peatedly held that an inference of unlawful hiring cannot 
be attributed to an employer’s hiring agents merely because 
they are members of a union even though the constitution 
of that union may contain a clause creating a possible con- 
flict in duties as between their employer and their union. 
Some specific act of discrimination or threat thereof must 
be shown before such inferences can be drawn. It is sub- 
initted that the Board’s brief utterly fails to show that the 
record contains substantial evidence that referrals were 
made so as deliberately to discriminate against non-member 
applicants. The fact that over the years only two of them 
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complained of the practice, and this only in respect to the 
amount of the fee, is significant. 


I 


Even if there is evidence to support a conclusion of dis- 
crimination against non-members in the operation of the 
hiring hall, there is certainly no evidence to warrant a 
blanket return to all non-members of all service fees under 
the principles set forth by the Supreme Court in the Local 
60 case (Local 60, Carpenters v. NLRB, 365 U. S. 651). 
The Board’s brief offers no showing of involuntary or co- 
erced payments of the fees and distinguishes Local 60 only 
on the basis of an alleged difference between permissable 
inferences that can be drawn between the willingness of 
employees to become and remain members of a union and 
the willingness of employees to make use of a hiring hall. 
In Local 60, the Court found that unions are useful and 
necessary institutions which it cannot be presumed em- 
ployees will join and pay dues to involuntarily. In the 
Local 357 case (Local 357, Teamsters v. NLRB, 365 U.S. 
667), the Court similarly found that the union-operated 
hiring hall was a necessary and useful institution serving 
a beneficial purpose for both the employers and the em- 
ployees. It cannot then be assumed that employees will 
utilize the services of a hiring hall and pay a fee therefor 
reluctantly or involuntarily any more than it can be 
assumed they will join a union only against their will. 
Indeed, the Supreme Court in the Local 60 case recog- 
nized that there is no difference in principle between the 
requiring of dues of a union member and a fee from a non- 
union member because the Court’s decision and rationale 
was expressly made applicable to “dues, non-membership 
dues, assessments and work permits fees, all of which the 
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Court noted were collected as “the price employees paid 
in order to obtain or retain their jobs.” Thus, the fact, 
continually referred to by the Board in its brief, that the 
employees were obliged to use the hall in order to get a 
job cannot in itself afford the necessary coercion or else the 
Local 60 and the Local 357 cases could not have concluded 
that a union-operated hiring hall was valid even though an 
exclusive source of employment. Yet, in the present case, 
although the Board concedes (footnote 10 of decision, JA 
I, 373) that the requirement of the payment of a fee for 
use of a union hiring hall is valid, nevertheless attempts 
to draw the same broad inference of the forced payment of 
such fee that it had made in respect to the payment of dues 
by union members previous to the decision of the Supreme 
Court in the Local 60 case, and this in spite of an affirmative 
showing by all but two applicants that they have no com- 
plaint with the operation of the referral service. 


Tit 


The Board complains about the impossible administra- 
tive burden it will be put to if it is required in a case such 
as the present one to prove, as required by Local 60, that 
the job applicants were coerced into using the hiring hall 
by some unfair labor practice. One would expect an equal 
concern with the impossible financial burden put upon a 
union with no previous record of violations of the National 
Labor Relations Act and which was attempting in all good 
faith to conduct its affairs in what it thought to be a legal 
manner, but which, upon the inconclusive testimony of one 
witness together with broadly drawn inferences, now finds 
itself faced with bankruptcy. However, be that as it may, 
the court decisions since the Local 60 case, and particularly 
the recent decision of the Second Circuit in the Local 138, 
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Operating Engineers v. NLRB case, —F. 2d—, 53 LRRM 
2754 (2d Cir. 1963), indicates that the Board’s burden 
may not be as difficult as it imagines. It is not necessary 
for the Board to show actual coercion as to each of the 
individual applicants involved but only a practice of dis- 
crimination sufficiently widespread so as to warrant a find- 
ing of blanket discrimination, in which case refunds could 
properly be ordered. As we have seen in our principal brief, 
there is no such blanket discrimination here, but certainly, 
if the Board is not to act punitively, it should at least be 
required to demonstrate a general practice of actual dis- 
crimination before all service fees be refunded to non- 
complaining applicants all of whom paid the fee only after 
a job was actually obtained. 


IV 


If this court determines that there is sufficient showing of 
general discrimination to warrant a requirement that serv- 
ice fees be paid at all, and if the court determines that some 
refund of service fees is warranted, but not so as to pro- 
vide a windfall or over-compensate, we suggest the follow- 
ing factors be taken into consideration. 


A. The union’s principal function was maintaining and 
operating the hiring hall and the costs thereof were con- 
siderable. In addition, as before indicated, no fees were 
paid unless a service was performed, the fee constituting a 
percentage of wages actually earned for work obtained 
through use of the hiring hall. Accordingly, not only the 
costs of the operation of the hiring hall should be consid- 
ered, but also the value of the hiring service to applicants. 
The Local 138 case is express authority for this require- 
ment. 
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B. Since, as affirmed by the recent decision in the United 
States Supreme Court in the case of NV. LRB v. General Mo- 
tors Corp., 10 Led 2d 670 (1963) a union can charge a rea- 
sonable fee to non-members for reasonable costs of union 
services in representation and collective bargaining, these 
costs, as distinguished from the cost of the non-collective 
bargaining activities of the union, should be included. 


Unless the above factors are considered in determining 
any monies returnable, the job applicants who, for all the 
record shows, voluntarily used the union not only to obtain 
a job but to protect and advance their wages and working 
conditions, would surely obtain the windfall which the 
United States Supreme Court in the Local 60 case said 
it is no function of the Board to bestow and the Board would 
do more than “recreate the conditions and relationships 
there would have been had there been no unfair labor prac- 
tice.” 


V 


The cases cited by the Board in support of its reim- 
bursement remedy are all easily distinguishable from the 
present one, both on their facts and because most were 
decided prior to April 16, 1961, when the Supreme Court 
decided the Local 60 case. Dixie Bedding Mfg. Co. v. 
NLRB, 268 F. 2d 901 (C.A. 5), decided June 30, 1959, in- 
volved a situation where the employer had paid the ini- 
tiation fees and dues to the union in order to induce its 
employees to join an employer-favored union which the 
employer had recognized and bargained with and with 
which it had entered into an illegal shop agreement al- 
though the union did not represent a majority of the em- 
plover’s employees. It then deducted these fees and dues 
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from the wages of the employees. NLRB v. Revere Metal 
Art Co., 280 F. 2d 96 (C.A. 2), cert. denied 364 U. S. 894, 
decided May 6, 1960, involved a similar situation where the 
employer had unlawfully assisted and recognized a minor- 
ity union and dues were obtained through an unlawful un- 
ion security clause. In the case of NURB v. Marcus Truck- 
ing Co., 286 F. 2d 583, 595 (C.A. 2) decided Jan. 26, 1961, 
the employer had entered into a contract with a second 
union at a time when an incumbent union had bargaining 
rights. The second union then negotiated an overtime pay 
requirement out of the contract. The Board ordered that 
the employees be made whole for the subsequent elimina- 
tion of overtime pay under the invalid contract and also 
ordered the return of dues paid to the second union but 
only to the members who had also continued to pay dues 
to the incumbent union. The NDRB v. Television and 
Radio Broadcasting Studio Employees, Local 804, 315 F. 2d 
398, 402 (C. A. 3) case was decided on April 4, 1963 after 
the Local 60 case but involved a direct violation of Section 
8 (b)(5) of the Taft-Hartley Act which prohibits the exac- 
tion of excessive initiation fees under a union shop agree- 
ment. To the extent that the initiation fee was excessive, 
the employees who paid the fee were obviously entitled to 
a return. The case of Morrison-Knudsen, Inc. v. NLRB, 
276 F. 2d 63, 73-74 (C.A. 9) decided February 19, 1960, is 
both under its facts and language more favorable to peti- 
tioners’ position than the Board’s. The case involved an 
alleged illegal hiring hall but the court refused to enforce 
the Board’s requirements that dues and fees paid by all 
members using the hiring hall and restricted the return to 
the five members whose records showed had been forced to 
join the union against their will. The ease of Local 420, 
United Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of the United States 
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and Canada, AFL, 239 F. 2d 327, 331, (C.A. 3) decided De- 
cember 11, 1956, involved an illegal closed shop and a 
requirement that the $10 work permit fees exacted there- 
under be returned. As indicated, this case was decided 
before the Local 60 case and it is doubtful that the decision 
would be the same if presented at the present time. NLRB 
y. Local 404, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Hi elpers of America, AFL, 
205 F. 2d 99, 103-104 (C.A. 1), was decided June 10, 1953, 
and again involved the operation of an illegal union shop. 
However, the court permitted return of dues and fees only 
to those employees who the record showed had paid invol- 
untarily. The case of NLRB v. Broderick Wood Products 
Co., 261 F. 2d 548, 558-559 (C.A. 10) was decided November 
12, 1958. There, the court upheld the return of all dues 
obtained under an unlawful union shop, but again this case 
was decided prior to the Local 60 case. The case of NLRB 
+. General Drivers, Chauffeurs and Helpers Local Union 
No. 886, 264 F. 2d 21, 23 (C.A. 10) was decided February 20, 
1959, and involved a situation where certain employees 
were forced to join the union by withholding contractual 
benefits from them. Specific coercion thus obviously existed 
and return to these employees of their dues checked off was 
upheld. NLRB v. Cadillac Wire Corp., 290 F. 2d 261, 263 
(C.A. 2) was decided May 10, 1961, and involved the return 
of dues unlawfully checked off during a 30-day grace period. 
Paul M. O’Neill International Detective Agency v. NLRB, 
980 F. 2d 936, 947-949 (C.A. 3) decided June 22, 1960, in- 
volved the return of dues checked off by a company-assisted 
union, termed by the Court “an illegal organization.” 
NLRB v. Food Fair Stores, Inc., 307 F. 2d 3, 19-21 (C.A. 3) 
has been discussed in our principal brief as has the case of 
NLRB v. Teamsters and Allied Workers, Hawaii Local 996, 
313 F. 2d 655, (C.A. 9). 
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As indicated, all of the aforementioned cases relied upon 
by the Board are distinguishable upon their facts. No case 
decided since the Local 60 case in any way supports the 
Board in this case, and a number of the cases decided prior 
to that case required a showing of involuntary payment of 
the fee. 
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STATEMENT OF QUESTIONS PRESENTED 
The issues in No. 17521 and No. 17631 are: 


1. 


Whether substantial evidence on the whole record sup- 
ports the Board’s findings that respondent Employers vio- 
lated Section 8(a) (1), (2) and (3) of the Act and peti- 
tioner Unions violated Section 8(b) (1) (A) and (2) of 
the Act by maintaining a hiring system, practice, or ar- 
rangement granting preference in employment to members 
of petitioner Unions, of Tawfully requiring employees or 
applicants for employment, as a condition of employment, 
to designate petitioner Local 1351 as their bargaining 
agent, or unlawfully requiring non-member employees or 
applicants for employment, as a condition of employment, 
to pay or agree to pay to Local 1351 a percentage of their 
earnings derived from such employment. 


2. 


Whether substantial evidence on the whole record sup- 
ports the Board’s finding that petitioner Unions violated 
Section 8(b) (2) and (1)(A) by causing or attempting 
to cause respondent Employers to discriminate against 
employees because they were not members of Local 1351 
or because they had filed charges with the Board, and 
respondent Employers violated Section 8(a) (3) and (1) 
of the Act by so discriminating. 


3. 


Whether the Board properly ordered petitioner Unions 
and respondent Employers, jointly and severally, to reim- 
burse all present and former employees the percentage of 
their wages paid to respondent Local 1351 at a time that 
they were not members of that organization. 


In case No. 17631: 


Respondent Employers contend: that an issue is whether 
Local 1351 was an agent of respondent Employers, and 
whether there is substantial evidence to support such a 


conclusion. 
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Jurisdiction 


Jurisdiction is as stated in the brief of petitioner 
National Labor Relations Board. 


COUNTER-STATEMENT OF THE CASE 


(Since under the Court’s order these respondents must 
prepare their brief before the National Labor Relations 
Board petitioner, 2 more complete statement than would 
possibly be required is being made.) 


The Hiring Hall Contract and Procedure 


. For a number of years the employers who composed 
the Houston Maritime Association and the Master Steve- 
dores Association of Texas, which were of course trade 
associations having only a few office worker employees, were 
engaged in the operation of ships and performance of 
stevedoring operations in connection with ships (4e., the 
loading and unloading of ships) trading in the Port of 
Houston, Texas. They so performed services for practically 
all deep-sea general cargo steamships using that port. R. 
II, 144-146; Resp. App., 18-21, printed infra. For some 
time before the filing of the charges in this cause through 
these trade associations these employers had contracted with 
Local 1351, International Longshoremen’s Association, to 
obtain wharfside clerical help through a hiring hall ex- 
clusively operated by the union local. G. C. Exh. 10A, R, 
Il, 307, and Resp. App. 39, infra, where the then current 
contract is printed in full. 


Under the contracts the employers could hire particular 
named men, and the practice was for their hiring super- 
visors to call the hall by telephone, ascertain those men 
available from a list of names of the available men, read 
to them by the union business agent, and request that the 
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man the supervisor wanted to hire be asked by the agent to 
report to the particular company’s place of business on 
the waterfront, where he was to work and where he was 
actually hired. R, I, 258. 


The Individual Complainants 


Three men who went to the union hall and obtained 
employment through the hall, Field, Linnenberg and Vin- 
son, filed charges against the union only on November 17, 
1954, claiming unlawful discrimination because they as 
non-union men were charged by the union five per cent 
of wages earned as a hiring hall service fee while union 
men were charged only two per cent. R,I, 40, 49, 53. (Field 
amended his charge March 1, 1955, to complain also of 
the contract preference clause referred to below.) 


All three charges and complaints were settled in the 


spring of 1955, the agreements being approved by the 
Board June 9, 1955. R,I, 72-82, 252. 


The contract clause providing for preference to be 
accorded union members was eliminated as part of the 
settlements, R,I, 256, and G. C. Exh. 5b, R,I, 305; G..C. 
Exh. 4B, RII, 294. (When the contract was renewed 
on February 14, 1957, the clause was formally deleted. 
RU, 322.) 


Being dissatisfied with the treatment given them by the 
union after the conclusion of the settlement agreements, the 
three men renewed their charge, and Vinson and Linnen- 
berg filed amended charges bringing in the employers on 
October 6, 1955. R,I, 83. Further amendments were made 
in June, 1956, and July, 1956. R,I, 100 and 110 

The individual acts of discrimination claimed by Field 
were found not established by the Trial Examiner, R,I, 276, 
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and his complaint was dismissed by the Board. R,I, 337. 
Linnenberg’s complaint against the employers was dis- 
missed by the Board because barred by Section 10(b) of 
the Act. RJ, 337. The only individual's complaint there- 
fore remaining at issue here is that of Vinson. 

Vinson’s complaints of actual discrimination against him 
were found meritorious by the Trial Examiner. All the 
discriminatory practices against him were found to be 
those of the union: R,I, 270-272, by the Trial Examiner, 
and by the Board, R,I, 330-337 (first Decision) and R,I, 
370 and 371 (Supplemental Decision). To Vinson individ- 
ually the Board found the employers liable solely because 
parties to the contract which enabled the union to act 
against Vinson discriminatorily. R,I, 337 and 370-371. 


There was no evidence that Vinson had ever directly 
sought’ work from any of the employers. 


The Preference Clause 


As stated, when the charges were first filed and until 
in connection with the settlement of these Field’s charge 
was:(in March, 1955) amended and the probable illegality 
of the clause was pointed out to the union (and the em- 
ployers), the contract between the union and the em- 
ployers’ associations contained a clause providing that union 
members should be accorded a preference. G. C. Exh. 10A, 
RII, 307, and Resp. App. 39. When its probable illegality 
was pointed out to them, the employers and union agreed to 
eliminate this clause, G. C. Exh. 4b, R,I, 294, and G. C. 
Exh. 5b, R,II, 305, at the time the charges were settled. The 
Trial Examiner so found, upon undisputed evidence.. R,I, 
256-257. 
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The Trial Examiner found that the employers obtained 
men through the union hall without reference to union 
membership or lack of membership, holding “Nevertheless, 
the evidence adduced does not reveal that membership or 
non-membership usually plays a part in the selection of 
individuals for work.” R,I, 259; and he found that since 
the evidence does not reveal the basis upon which the union 
business agents rotated work after the Settlement Agreement 
“.. . it is presumed that he made them in a lawful manner 
without discriminating between the union and non-union 
men.” R,I, 260. 


The respondent employers respectfully point out here 
that as found by the Trial Examiner there is no evidenw 
that the chief clerks, the employers’ hiring supervisors 
who called the hall for men, called for men upon a union 
or non-union basis. There is much evidence that they did 


not do so but chose men they considered fitted to perform 
the work for which they would be hired. Resp. App. 1, 4, 7, 
28, 33, etc. 


The Board initially refused to follow the Trial Examiner’s 
recommendation and findings and held without any refer- 
ence to the evidence adduced that the hiring system 
a before the Settlement Agreements originally prefer- 

was ,continued in operation after the deletion of 
rege offefing clause, and was plainly unlawful. R,I, 332. 
In its Sakcecel Decision it held the employers acted 
unlawfully by “being parties to a preferential arrange- 
ment” with the union “which gave preference to members 
of said local and its sister locals” (and also because parties 
to an arrangement which required job applicants to pay 
percentages, discussed below). R,I, 370. 
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The Service Fee Percentages 
and Agreement 


Each applicant for employment through the hiring hall 
(which was operated exclusively by local 1351), whether 
a union member or not, signed a printed agreement with the 
union designating it as his bargaining agent and agreeing to 
pay the local “three per cent of my net wages as compensa- 
tion for services rendered... .” G. C. Exh. 28, RII, 323. 


The employers were not parties to this authorization, had 
nothing to do with making any such agreement, and there 
is no evidence even that they knew before the time of the 
hearing that such written authorization existed. Please see 
particularly the testimony of Herrick Vestal, president 
and business agent of the Local at the time of the hearing, 
RII, 58, quoted Resp. App. 2 and 3 infra, to that effect. 


There is no evidence that the respondent employers con- 
ditioned employment on payment by the employees of 
percentages of the wages paid them to the union as a service 
feeSor referring them to the employers for hiring. (These 
respondents do not read the Trial Examiner’s Recommenda- 
tions as finding to the contrary, R,I, 264, 268. Possibly the 
Board does not so hold. R,I, 332, 333, 336, and the Supple- 
mental Decision, R,], 370, 371. But please see the language 
of the Board’s Supplemental Decision quoted last in this 
statement below and the Board’s reference to the basis of 
its Supplemental Decision in its order denying these re- 
spondents, motion for a rehearing, dated February 18, 1963, 
saying: 


“In said Supplemental Decision and Amended 
Order the Board modified its earlier findings, and, 
inter alia, found only by exacting a service fee as a 
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percentage of wages from nonmember job applicants 
as a condition of employment, did the Respondents 
violate the Act.’) 


On the other hand, respondent employers of course did 
know that the union collected service fee wage per- 
centages from applicants. Before July, 1955, each employer 
separately from other employers paid his employees by a 
direct, individual payment. This was either by check or 
by cash money. R,II, 50, 51, 123, 132. Out of such money 
the individual paid the union local a percentage, by check 
or cash. R, II, 60, 94, 105, 112, 129, etc. As the Examiner 
found, RJ, 244, 264, prior to the settlement the union 
collected two per cent of earning from union members 
and five per cent from non-union workers. The Settle- 
ment, approved by General Counsel June 9, 1955, was 
made, the Examiner found without dispute, on the under- 
standing that if the percentages charged union members 
and non-union workers were equal in amount their collec- 
tion was lawful. R,I, 268. From April, 1955, to November, 
1955, the union collected percentages from all workers of 
five per cent, R,J, 264, and after November, 1955, three 
per cent. 


In July, 1955, the respondent employers instituted a 
joint check pay system, each individual being paid all his 
weekly earnings whether he worked for one or more em- 
ployers by jointly computed pay checks. R,I, 264; R,II, 
139, An individual thus received his total earnings from 
all employers in a joint payment. Such payment was only 
by check, not cash. However, he was paid the total 
amount of his earnings in two checks, one in the amount 
of the percentage service fee and the other in the amount 
of the balance of his wages. R,I, 264. 


12 


The Trial Examiner found that because of other benefits 
granted union members by the Local the equality of 
service fees paid the Local by union and non-union 
workers after the settlement was apparent rather than 
real. R,I, 264-270. But he concluded in substance that 
it would be lawful for percentages to be paid where equal 
in amount and reasonable in relation to the lawful cost 
of operating the hiring hall. R,I, 281-2, 286. 


The Board initially found that by being parties to the 
“exclusive hiring hall arrangement” and by conduct “fa- 
cilitating the payment of these percentages” the employers 
violated the Act, R,J, 336, and ordered them jointly with 
the union to pay to all employees all percentages they had 
paid to the union. R, 339, 340. 


In its Supplemental Decision the Board affirmed the 
previous grounds of its decision, but by a majority held 
the employers as well as the union liable to pay to only 
the non-union workers the percentages of their earned 
wages these men had paid as a service fee to the local, 
requiring no reimbursement to union members. R,I, 370-373, 
holding at p. 373 “It thus follows that . . . in the circum- 
stances of these cases, only by exacting a service fee as 
a percentage of wages from non-member job applicants 
as a condition of employment, did the Respondent Associ- 
ations and their Member Companies violate Section 8 (a) 
(1) (2) and (3), and the Respondent Unions violate 
Section 8(b) (1) (A) and (2) of the Act.” 


There is, as summarized above, no evidence that the 
‘,! 

respondent employers ever “exacted” a service fee as a 
condition of employment. 
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POINTS RELIED UPON 
1. 


The union Local 1351 had exclusive control and 
operation of the hiring hall under the terms of a 
lawful contract with respondent employers, none of 
whom had any part in the acts of discrimination 
practiced against the individual complainant Vinson, 
and the National Labor Relations Board’s order re- 
quiring the employers to reimburse Vinson for mone- 
tary losses incurred solely as a result of the acts 
of the union is unlawful and should be here refused 
enforcement. 


2. 


The order of the National Labor Relations Board 
requiring respondent employers to reimburse all non- 
union workers percentages of wages already paid to 
them by respondent employers and by them paid to 
the union as a hiring hall service fee is unlawful 
because not reasonably designed to effectuate the pur- 
poses of the National Labor Relations Act and is 
punitive and arbitrary in character, and should 
therefore here be denied enforcement as to the re- 
spondent employers. 


SUMMARY OF ARGUMENT 
1. 


The respondent employers did not participate in any acts 
of discrimination against Vinson of the union at the hiring 
hall, which the union exclusively operated. Vinson never 
made application to any of them for work. The Board 
here holds these respondents liable to Vinson solely because 
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parties to the hiring hall contractual agreement. The law 
is settled that employers are not liable for a union’s il- 
legal acts simply because they have a contract with the 
union. 


2. 


The Board’s order requiring respondent employers to 
pay again wages already paid by them to their non-union 
employees is punitive and therefore ultra vires. The re- 
spondent employers paid all their employees in the same 
manner, to each his full wages earned, without regard 
to whether an employee was a union member or not. 
The fact that the employers knew that their employees 
paid a percentage of their wages to the union as a hiring 
hall service fee, or that the employers made the payments 
in a manner that made it easy for an employee desiring 
to do so to pay the percentage service fee, does not make 


unlawful the wage payments. Nor is the Board’s blanket 
order of reimbursement an order which would reasonably 
effectuate the purposes of the National Labor Relations 
Act. Its order is therefore unlawful. 


Point No. 1 Restated 


The union Local 1351 had exclusive control and 
operation of the hiring hall under the terms of a 
lawful contract with respondent employers, none of 
whom had any part in the acts of discrimination 
practiced against the individual complainant Vinson, 
and the National Labor Relations Board’s order re- 
guiring the employers to reimburse Vinson for mone- 
tary losses incurred solely as a result of the acts 
of the union is unlawful and should be here refused 
enforcement. 
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ARGUMENT 


The respondent employers are held jointly liable with 
the union by the Board in two different and distinct ways: 
(1) to pay to the individual complainant Vinson his 
wages lost by reason of being unlawfully denied an oppor- 
tunity to work by the union business agent, and (2) to pay 
again to non-union workers percentages of their earnings 
paid by them to the union as a referral service fee. 


Referring in the argument here to the first liability so 
held, it is noteworthy indeed that when the charges were 
first filed complaint was made only against the union’s 
discriminatory conduct. No charge was made against the 
employers nor any one of them. 


The evidence with respect to active discrimination 
practiced against the complainant Vinson relates only to 
action of the union at the union-operated hiring hall. 


There is no evidence that Vinson ever sought employ- 
ment directly from any employer company. How can it 
be lawfully found that any particular employer dis- 
criminated against Vinson and is hence liable to him for 
lost wages when there was no evidence that Vinson might 
ever have worked for that employer? 


And finally, the recommended order of the Trial Ex- 
aminer, the first Decision and Order of the Board, and the 
Supplemental Decision and Order of the Board all hold all 
of the respondent companies collectively liable to Vinson, 
establishing plainly that these respondents are being held 
liable to pay Vinson large sums of money for no acts of 
discrimination practiced against him by any single one 
of them. 
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The Board in its Supplemental Order and Decision hav- 
ing corrected its former error in finding the hiring hall 
contract illegal, following the decisions of the Supreme 
Court in Local 357, International Brotherhood of Team- 
sters, etc. v. N.L.R.B., 1961, 365 U.S. 667, 81 S. Ct. 835, 
and Local 60, United Brotherhood of Carpenters, etc., 
1961, 365 U.S. 651, 81 S.Ct. 875, it is clearly apparent, 
as the language of its Supplemental Decision appears to 
state, that the employers here are being held liable to 
Vinson for acts of the union, only because they are parties 
with the union to a hiring hall contract which the Board 
now acknowledges is plainly lawful. 


The law is clearly settled that employers are not re- 
quired to police a lawful contract with a union, and are 
not liable for unlawful actions of a union with which 
they have a lawful agreement: 


In Del E. Webb Const. Co. v. N.L.R.B., 8 Cir. 1952, 
196 F.2d 841, the Court of Appeals for the Eighth Circuit 
held that: 


“The factor in a hiring hall arrangement which 
makes the device an unfair labor practice is the agree- 
ment to hire only union members referred to the 
employer.” (p. 845). 


The Court then went on to find that none of the men 
claiming discrimination by the company ever applied to 
the company for employment (just as Vinson never applied 
to any of the employers here) and hence the company could 
not be found to have been guilty of discrimination. 


The case therefore clearly holds that the employer party 
to a lawful hiring hall arrangement can be held responsible 
only for its own discriminatory acts. 
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In explicit language this holding has been affirmed to be 
the law by the Court of Appeals for the Tenth Circuit in 
N.L.R.B. v. Brotherhood of Painters, etc., 10 Cir. 1957, 
242 F. 2d 477,at 480: 


“. . . The facts relied on by the Board, if suf- 
ficient to show an illegal hiring practice, show only that 
such a practice existed as a unilateral policy of the 
employer with nothing more than passive acquiescence 
upon the part of the union. Neither employer nor 
union can be held accountable for the unilateral actions 
of the other. Neither is bound to police the other nor 
can it be inferred that an unfair labor practice in- 
dulged in by one is caused by the undisclosed activity 
of the other or through the tacit understanding of 


both. Evidence of such activity or understanding is 
necessary. Del. E. Webb Const. Co. v. N.L.R.B., 


” 


supra... . 


The Court of Appeals for the Eighth Circuit has re- 
affirmed this holding in N.L.R.B. v. International Union of 
Operating Eng., etc., 8 Cir. 1960, 279 F. 2d 951, at 954, 
using these words: 


“Tt is true that, absent proof of an unlawful agree- 
ment, neither the employer nor the union can be held 
accountable for the unilateral actions of the other. See 
Del E. Webb Const. Co. v. N.L.R.B., 8 Cir. 196 F. 
2d 841, 38 A.L.R. 2d 402; N.L.R.B. v. Brotherhood 
of Painters, 10 Cir., 242 F. 2d 477, at pages 479, 480. 
Furthermore, as stated in Del E. Webb Const. Co., 
supra, 196 F. 2d at page 845, ‘the factor in a hiring 
hall arrangement which makes the device an unfair 
labor practice is the agreement to hire only union mem- 
bers referred to the employer.’ ” 
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(Of course these decisions are consonant with the gen- 
eral principles of law governing responsibilities of a party 
for the acts of an independent contractor. The law of 
course compels an employer to negotiate with a union 
representing his employees, N.L.R.B. v. Sands Manufactur- 
ing Co., 1939, 306 U.S. 332, 58 S. Cr. 508, and must sign 
an agreement—and thus be bound by its terms—when 
agreement is reached. H. J. Heinz Co. v. N.L.R.B., 1941, 
311 US. 514, 61 S. Ct. 320; N.L.R.B. v. Dalton Tel. Co., 
5 Cir. 1951, 187 F. 2d 811, cert. den. 342 U.S. 824, 72% 
S. Ct. 43. It would be manifestly unjust to subject an 
employer compelled by law to make a contract with a 
union to be responsible for the union’s illegal actions simply 
because bound to the union by a lawful contract.) 


These cases, direct holdings applicable to the established 
facts here these respondents respectfully submit, establish 
beyond question the illegality of holding respondent em- 
ployers here liable to complainant Vinson for the alleged 
discriminatory acts of the union officials at the union- 
operated hiring hall. 


Point No. 2 Restated 


The order of the National Labor Relations Board 
requiring respondent employers to reimburse all non- 
union workers percentages of wages already paid to 
them by respondent employers and by them paid to 
the union as a hiring hall service fee is unlawful 
because not reasonably designed to effectuate the pur- 
poses of the National Labor Relations Act and is 
punitive and arbitrary in character, and should 
therefore here be denied enforcement as to the re- 
spondent employers. 
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ARGUMENT 


The Board in its initial Decision ordered the employers 
along with the International and the Local Union to repay 
and to refund to all the men referred to the employers 
through the hall for hiring, union members and non-union 
workers alike, all percentages paid by them to the Local 
as a referral service fee, the so-called Brown-Olds dis- 
gorgement remedy. 


No doubt because confronted with the decision of the 
Supreme Court in Local 60, United Brotherhood of Car- 
penters & J. v. N.L.R.B., 1961, 365 U.S. 651, 81 S. Ct. 
875, the muchly divided Board in its Supplemental Deci- 
sion concluded it had erred in ordering the union members 
to be paid twice by the employers and to be refunded 
by their union percentages paid by them to it but decided 
to require such payments to the non-union workers. 


Respondent employers respectfully submit there is no 
more logic or justice in the second reimbursement order 
than in the first: the second is just as clearly punitive 
as the first and hence under the Local 60 decision, and the 
cited Republic Steel Corp. v. N.L.R.B. decision, unlawful 


and not subject to enforcement. 


Such basic injustice and illogic can be shown quite 
easily: the persons (whether union or non-union, it makes 
no difference) who obtained employment through the 
hiring hall and utilized the Local’s services and facilities 
certainly were not discriminated against by anyone as to 
the work given them and the wages earned. Those persons 
who sought employment at the hiring hall and were denied 
the chance to earn wages, if there were any such persons, 
on the contrary could be justly and logically held to have 
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been discriminated against. Yet the Board does not order 
payments to be made to persons who were denied employ- 
ment: it orders payments made to persons who were em- 
ployed and who therefore cannot be said to have been 
treated unfairly! 


The Vice of the Board’s order is further apparent in 
viewing the matter in another way: the percentages paid 
by the men (union and non-union alike) were in direct 
proportion to the amount of work given them (and wages 
earned). Had the Board ordered payment to be made to 
men denied work, in proportion to the wages lost, there 
might be some reasonable relation between the remedy 
ordered and any discrimination in operation of the hiring 
hall found. But as it is, there can be demonstrated no 
reasonable relationship between any illegal conduct and 
the remedy sought to be enforced, and the order of re- 
imbursement is clearly as punitive in the Supplemental 
Decision as in the first. 


That the order is punitive is apparent upon yet another 
consideration: The Board clearly holds or acknowledges 
that a union may lawfully charge a reasonable referral 
fee consisting of a percentage of wages, footnote 10, R,I, 
373 (and please see the decision of the Court of Appeals 
for the Second Circuit, decided July 8, 1963, apparently 
not yet reported, Nos. 375 -6—October Term, 1962, Local 
138, International Union of Operating Engineers, etc. v. 
N.LR.B.; N.L.R.B. v. Nassau and Suffolk Contractors 
Assn., et al, at pp. 2861-2862), and yet it orders a com- 
plete refund of percentages paid by the non-union men 
to the local and does not order the local to remit to these 
men only an amount in excess of a reasonable service 
percentage. 
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As to these respondent employers the punitive and ar- 
bitrary character of the Board’s order is even more strik- 
ing: The men were paid their wages in full, both union 
and non-union alike and without regard to union member- 
ship, and the local received the percentages as a service 
fee. The Board orders the employers to repay wages al- 
ready paid, claiming that by so doing union membership 
is at least not encouraged by the employers and aid given 
the Local is withdrawn. Yet to the extent the employers 
might relieve the Local of any repayment obligations by 
complying with the Board order, it can hardly be denied 
that the employers relieve the Local of the need to dis- 
gorge money received and are actually contributing money 
to that extent to support and maintain the Local, cer- 
tainly the amounts above the reasonable cost of maintain- 
ing the hiring hall. And if the Board’s holding be taken 
to mean that the non-union members are entitled to re- 
ferral services paid for by the employers, how can it be 
said that the employers in so paying these fees are not 
encouraging the non-union men zof to join the union? 


The reasons given by the Board for holding the em- 
ployers liable to pay again percentages of wages already 
paid afford no excuse for the arbitrary and punitive order: 
First of all, contrary to the Board’s statement or implied 
holdings, the evidence is clear and undisputed that the 
union, not the employers, required all men (union and 
mon-union) to sign an agreement designating the union 
their bargaining agent and agreeing to pay a service fee 
consisting of a percentage of their wages. Secondly, there 
is no evidence the employers conditioned employment on 
payment of percentages. Thirdly, the fact that the em- 
ployers “facilitated” payment of such percentages by pay- 
ing the men in two checks can hardly be deemed material: 
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Had they been paid in cash, the trivial difference in 
trouble to the men or to the union in calculating the 
percentages and paying the local by cash instead of check 
can hardly be said to promote or discourage union mem- 
bership, the settled test of illegality. Can the Board be 
taken to hold that employers must pay employees secretly, 
in a way that the Local could not ascertain the amounts 
of wages paid, for them to pay in compliance with the 
National Labor Relations Act? And lastly, how can the 
Board as it now does find payments by two checks lawful 
and not promoting or discouraging union membership 
when the two checks are given union members and un- 
lawful when given non-union workers, the identical man- 
ner of payment being followed as to each man without 
regard to union membership? 


Respondent employers respectfully submit that the 
Board’s order as to them is plainly unlawful, because 


punitive and arbitrary under the test stated by the 
Supreme Court in Local 60, United Brotherhood of Car- 
penters & J. v. N.LR.B., 1961, 365 U-S. 651, at 655, 81 
S. Cr. 875, 877-8, as follows: 


«|. . Where no membership in the union was 
shown to be influenced or compelled by reason of any 
unfair practice, no “consequences of violation’ are re- 
moved by the order compelling the union to return 
all dues and fees collected from the members; and no 
‘dissipation’ of the effects of the prohibited action is 
achieved. National Labor Relations Board v. District 
50, United Mine Workers, supra, 355 U.S. 463, 78 S. 
Ct. 392. The order in those circumstances becomes 
punitive and beyond the power of the Board. Cf. Re- 
public Steel Corp. v. National Labor Relations Board, 
311 U.S. 7, 10, 61 S. Ct. 77, 78, 85 L. Ed.6....-” 
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CONCLUSION 


Wuererore, the respondents Houston Maritime Associa- 
tion, Master Stevedore Association of Texas, and the in- 
dividual employer companies members thereof respectfully 
pray that the Supplemental Decision and Order of the 
National Labor Relations Board enforcement of which is 
sought be here denied enforcement as to them in whole 
and in part, and that the Board be directed as to them to 
dismiss the complaints in whole and in part. 


Respe y esp 


Robert Eikel, Attorney for Re- 
spondents in No, 17631 
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APPENDIX 
(354) HERRICK VESTAL 


(379) Q. Did you ever furnish to Rice, Kerr & Company 
a list of the union membership? 

A. I don’t believe that we did. 

(380) Q. Did Rice, Kerr & Company ever demand that 
you get a list of the union members and give it to them? 

A. Not that I remember, no, sir. 

Q. Now, did Rice, Kerr ever attempt to compel you to 
order men by virtue of membership or non-membership 
in the union? 

A. Not that I remember. Tell me to get a competent 
man to take care of the work? 

Q. As a matter of fact nearly all of these monthly men 
are union members, is that right, union members? 

A. Possibly so now, but there’s been a time when there’s 
been a great number of men that didn’t belong who 
were on salaries, and a great number that did belong who 
were on salaries. 

Q. But the practice followed by you as long as you have 
been clerk for Rice, Kerr in getting extra men was to call 
the hall, and then a list of the men available to work was 
read out to you, and you told them which ones you wanted 
to work for you, is that right? 

A. That’s right. 

Q. And your decision was made on the basis of their 
ability to handle a particular kind of checking job or clerk- 
ing job required, is that right? 

A. Yes, sir. 

Q. You didn’t order men on the basis of whether they 
were a member of the union or not? 

A. No, sir. 
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(381) Q. And your knowledge of whether they were union 
members or not was based on your membership, yourself, 
in the union? Just happened to know, in other words, is 
that right? 

A. Now, what was that question? 

Q. I say your knowledge of their union membership, 
that you say you knew usually whether they were members 
or not, was gained by the fact that you were a member of 
the union and knew most of the members in the union, 
is that right? 

A. Yes, sir, I did know which ones belonged. 

Q. You never inquired which people’s names read out 
to you were members of the union when you called for 
them? 

A. No, usually when I called I knew which men belonged 
and which, men did not belong. 

Q. Did you always take a man who were or who was 
a member of the union, or did you sometimes take men 
who were not members of the union? 

A. Well, most of the time I think, with Rice, Kerr, that 
I had as many or more men, lots of times, that didn’t belong 
to the union that did belong. 

Q. When you were given the names of men by the 
Business Agent did he designate which ones were members 
of the union to you or not? 

A. No, sir, just called out the names. 


e+e + 


(436) HERRICK VESTAL, Recalled 


(439) Q. (By Mr. Eikel) Everybody you say worked out 
of the hall filled one of those applications out, is that 
correct, sir? 
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A. As far as I know. We are still in the process of 
possibly a few that haven’t, but we are still trying to see 
that everyone that works through the hall either has filled 
one out or will fill one out. 

Q. Now, those are strictly the Local’s papers, is that 
correct, sir? 

A. Yes, sir. 

Q. The fact that they were being filled out or used in 
any respect was not communicated to any of the employer 
companies, is that correct? 

A. Not that I know of, no, sir. 

MR. EIKEL: 

All right, sir. That is all. Thank you. 
MR. DOWD: 

No questions. 

TRIAL EXAMINER: 
You now offer the document? 
MR. WHITTAKER: 

I now offer GC-28 in evidence. 
TRIAL EXAMINER: 

Any objections? 

MR. CRYSTAL: 
We have no objections. 
MR. DOWD: 
No, sir. 
(440) TRIAL EXAMINER: 
The document is received without objection. 


(The document heretofore marked 
General Counsel’s Exhibit No. 28 
for identification was received in 
evidence.) 
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(440) CHARLES CURTIS STEINER 


+ & % F 


(447) Q. Now, as for outbound cargo is it much the 
same procedure? 

A. In reverse, yes. Of course the outbound cargo is far 
in excess of the inbound cargo. In other words, you have, 
oh, I would say 50 times as much work in volved in out- 
bound as you do in inbound. 

In other words, your clerical staff on outbound is much 
greater than your staff on inbound, and that (448) is 
looking at it generally, not against each individual ship, 
but I mean generally. 

Q. Well, when you are ordering men from Mr. Morrow 
down there, or were, back in 1954 and ’55, was there ever 
an occasion in which he exhausted the list? 

A. That happens very regularly. 


Q. Well, is there any way for you to know from your 
end of the telephone whether he’s read out completely all 
of the list? 

A. I don’t see— we haven’t got television. I have to take 
his word for it. 


Q. Yes, sir. 

A. I find no reason to doubt the man. He’s always called 
the roll and quite often I have asked him to call it to me 
again because on the first time I am trying to select out of 
this group of twelve which one of those twelve men could 
do my job the best, so I ask him to call it again. 

Q. Now, has there been a time when you tried to borrow 
a clerk from some other steamship agent? 

A. Yes, I have borrowed help from other steamship 
companies, and they in turn have borrowed from me. 

Q. Well, how do you go about borrowing a clerk? Do 
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you call the other steamship agent or do you call Mr. 
Morrow first? 

A. Call Mr. Morrow first, and if his supply of clerks 
(449) is completely exhausted, I go and borrow from the 
neighbor, go to TTT, go to Lykes, go to any other outfit 
down there who can possibly loan me one for a short time. 

Q. Would you describe for the record Berth 5 at Long 
Reach? You said from the neighbor. Those offices over there. 

A. Well, I mean in the immediate vicinity of our office, 
next door we have TTT and then next door to them is 
Lykes, and, oh, I would say a thousand feet from there is 
just about all the rest of the steamship companies’ chief 
clerks are available in that vicinity. 

Q. And if, say, Lykes can lend you a clerk, how do you 
then handle it with Morrow? 

A. I call him immediately and tell him I have been able 
to borrow one from Lykes to take care of me for such time 
until one of my own people is available or he can supply 
somebody through the hall. The only time it’s ever been 
necessary to borrow anybody has been on either a timekeep- 
ing job or on an outbound cargo job. That’s the only time 
I have ever needed anybody. 

In other words, like yesterday I was fortunate enough 
to take care of eleven ships with my own people. If there 
had been twelve I would have had to go to Lykes to get 
them or somebody else because there was nobody available 
at the hall, that is, no outbound cargo clerk. 

Q. Well, now, do you draw a distinction between an 
(450) outbound cargo clerk and an inbound cargo clerk? 

A. Absolutely. They are two completely distinct jobs. 

Q. Well, I take it the outbound requires more paper 
work? 

A. No, it requires more know-how. 


+t + + 
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(543) WILLIAM A. KEITHER 


+ % + 


(545) A. No, they are not. It’s a privately owned company 
by Mr. Benjamin Harris. 

Q. Well, in connection with loading and unloading ships 
here what are your duties as dock superintendent? 

A. As dock superintendent I handle — well, we do busi- 
ness directly with Mobile where we obtain the (546) stow- 
age and, of course, all the booking is done here in Houston, 
New York and elsewhere, and as the cargo moves into 
Houston it’s my duties and job to see it’s properly 
placed on the docks and that it’s properly loaded on the 
ships. 

Q. And now are there any other monthly clerks? 

A. No, there never has been. I am the only man. 

Q. Are there any 40-hour a week guaranteed clerks? 

A. No, sir. 

Q. Do you on occasion have to order extra clerks and 
checkers, timekeepers? 

A. I haven’t ordered a checker in six years, but I do 
order clerks every time I work a ship. 

(547) Q. I say if you don’t like their work you can send 
them back anytime? 

A. Correct. 

Q. Who keeps the time of these extra clerks? 

A. I have nothing to do with the time. That’s — the 
timekeeper is hired by the contractor, the loading contrac- 
tor, Mr. Harris, or the Southern Stevedoring and Con- 
tracting Company. They furnish the timekeeper and, of 
course, bill it back to us on their stevedoring invoices for 
the cost of loading or discharging the ship. 
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However, I point out that we don’t discharge any cargo 
here in Houston. That’s the reason why I never have an 
occasion to hire checkers, because we don’t have any in- 
bound. 

All our ships usually discharge on the East Coast and 
from that point we load coming down into the West Gulf 
and then out on the West Coast. 

Q. Well, now, when you get hold of Mr. Morrow about 
hiring these extra clerks, how does he handle it? 

A. Well, to tell you the truth, I hire about fifteen clerks 
a year because all we have is about one ship a month. That 
is it. 

So I call up and usually I can always get a man, (548) 
somebody, and, like I say, I know who is qualified and who 
isn’t, that can do the type of work that I have because 
personally I have broken in a lot of men, myself, during 
the time, showed them how to be clerks, and a lot of times 
they are available, and I have them for that reason. 

Q. Yes, sir. 

As far as the man he send you being a button man or 
permit man — 

A. That doesn’t make any difference to me. I strictly 
look upon a man’s qualifications. 

If he can’t do the work I will know in about fifteen 
minutes, and he’s gone, and if I can’t get one that’s satis- 
factory, I do it, myself, double up, in other words. 

Q. Well there’s not very many button men available, 
are there? 

A. Oh, yes, I can always get them, at least one, because 
there’s 105 members. 

Q. Well, a couple of years ago before there were 105 
members? 

A. Well, a couple of years ago there wasn’t as much 
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work as there is now, as far as I am concerned with the 
type of work that I had. 


(552) WILLIAM W. WAITE 


++ % % & 


(555) A. As far as E. S. Binnings is concerned they are 
independent, that is, as far as my knowledge. I don’t go 
into the personal matters. 
(556) Q. Yes, sir. 

Now, are there any other monthly clerks on the E. S. 
Binnings payroll besides yourself? 

A. On the wharf in Houston, no sir. They have some 
uptown in the office. 

Q. Are there any 40-hour a week guaranteed clerks on 
the payroll? 

A. Yes, sir, I have one. 

Q. What is his name? 

A.R. E. Shilk, Roy Shilk. 

Q. Now, do you ever have occasion to order extra clerks 
and checkers? 

A. Yes, sir. 


(558) S. D. GARDNER 
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($62) Q. To checkers, I mean? 

A. Yes, sir. 

Q. Well, on occasion has Mr. Morrow had to acquaint 
you with the experience of some of the men that were 
left on the list that you didn’t know about? 

A. What was that question again now? 

Q. I say on some occasions has it been necessary for 
(563) Mr. Morrow to tell you about the experience of 
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some of those men who were still left with whom you 
were unfamiliar? 

A. Well I ask him about his physical, if it should come 
to that point, his physical ability. 

Q. Now, how many ships are you receiving 2 month 
now? 

A. Well, I would say on an average possibly twenty. 

Q. Is your business heavier now than it was last year? 

A. I believe it is. I believe it’s a little heavier each year. 

Q. Has that been true since 54? 

A. Yes, sir. 

Q. Do you receive any coffee ships? 

A. Occasionally but not so much. It’s not running as 
heavy, that particular part of the business is not as heavy. 

Q. Have you ever used checkers on coffee ships? 

A. Yes, sir. 

Q. Is that dangerous? 

A. Well, it’s hold work. Each company might work a 
little different, but we place our men in the hold of the 
vessel. We might put as high as two men in the hold of 
the vessel. We attempt to segregate it as it comes from 
the holds, and any hold work is considered dangerous. 

Q. Well, some coffee, though, is chopped on the docks, 
isn’t it? 

A. Well, we have had pretty good—we haven’t had to 
chop any coffee on the dock in quite some time. We (564) 
have been very successful in segregating it in the vessel’s 
holds, which is a quicker operation and less expensive. We 
try to land the coffee on the dock ready to go and it’s 
usually less delay, it’s ready to be shipped. 

Q. When you say some time what length of time do 
you refer to? 

A. What was that now again? 
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Q. When you haven’t for some time, what length of 
time do you refer to, a year? 

A. Well, I would say since we have actually had a chop- 
ing gang with coffee possibly two, to two and a half years, 
actually chopping on the wharf. 

Now, there are other commodities that we chop on the 
wharf, but the coffee I am speaking of in particular. 

Q. How are the clerks and checkers under you paid? 

A. Well, they are paid by check. They draw their money 
weekly. 


(591) DAVID McKEE FRAZIOR 


+ 6 + 


(591) Q. What type of an organization is Harris County 


Ship Channel & Navigation District? 
A. A subsidiary department of the State of Texas. 


+ % % 


(592) Q. (By Mr. Whittaker) As a terminal super- 
intendent, Mr. Frazior, what are your duties? 

A. As assistant terminal superintendent, I am directly 
charged with the loading and unloading of all cargo onto 
and off the dock from the land carrier of the Navigation 
District. I have nothing whatever to do with the loading 
and unloading of the steamer. 

Q. Do you employ clerks and checkers and timekeepers? 

A. We use clerks, timekeepers, and checkers, yes, sir. 

Q. Do you have any on a monthly basis? 

A. No, sir, we do not. 

Q. Do you have any on a guaranteed #hour a week 
basis? 
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(593) A. We have five or six; I don’t recall the exact 
number, that we have had for quite a number of years 
that we work forty hours a week. 

Q. Are any of them checkers, meaning— 

A. At that time, no, sir. 

Q. When you have occasion to use an extra clerk or 
extra checker, what do you do? 

A. We call the Clerks and Checkers Local and tell them 
we need so many men at such and such a place. 

Q. Do you talk to Mr. Morrow? 

A. When I talk, yes, as a rule. 

Q. Do you order the clerks by name? 

A. When we need a clerk, we do, because there is 2 
higher rate involved. 

Q. When you order a checker, do you order him by 
name? 

A. We do not— I do not. 

Q. Then you pay him on the checker’s rate? 

A. That’s right. 

Q. Now, I think it’s clear; but just to be sure it’s 
clear in the record, you are not a party to the contract 
between Local 1351 and the Galveston Maritime Associa- 
tion, Houston Maritime Association, and the Master Steve- 
dores of Texas, are you? 

A. The Navigation District does not sign a contract 
with any labor organization. 

Q. In your employing and paying the clerks and check- 
ers and timekeepers do you follow the contract? 

A. We follow the accepted policy, whatever is agreed 
between the Maritime Associations and the various unions. 

Q. Including 1351? 

A. That’s right. 

Q. Now, have you ever hired a clerk without going 
to Local 1351? 


A. Not that I recall. 


+ + + 


(595) Q. Did you ever complain to Local 1351 about 
using him? 

A. Not that I can recall. 

Q. Now, do you know Mr. William Rownd? 

A. Yes, sir. 

Q. What is his title? 

A. He is the material handling supervisor for the 
Navigation District. 

Q. Does he also order clerks and checkers? 

A. The past two years he has ordered most of them. 


+ + & F 


(602) WARREN CHESTER EITELBACH 
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(602) Q. Do you hold a position or title? 

A. I am on the Board of Directors now. 
(603) Q. Have you been the president of it? 

A. Yes, sir. 

Q. You are no longer the president of it? 

A. No, sir. 

Q. And being on the Board of Directors or being 
president were you paid for your services? 

A. No, sir. 

Q. What is the purpose for which the association is 
organized? 

‘A. Well, it’s to improve the situation in the ports as 
we can, conduct safety programs and conduct a pay-off 
system in the various ports. 

Q. Are you familiar with an expression used on the 
waterfront, “the bible”? 
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A. Yes, sir. 

Q. Would you explain for the record what that is? 

A. Well, the first time a man goes to work on the 
waterfront he needs a Social Security card. And we fill 
out the W-4 form for him, that is, our timekeeper does; 
and we submit that to the Master Stevedores Association— 

Q. When you were saying “we” before that, was it 
the Star Stevedoring Company? 

A. Or Southern, either one. 

And we submit the form to the Master Stevedores 
Association and they issue a work number for that (604) 
individual which becomes his identification for the balance 
of the time he is working on the waterfront. 

The work number is then entered into what you call 
the “bible.” Everyone employed on the waterfront is in 
—his name, address, number of dependents, Social Security 
number, and his work number is entered in the “bible.” 

Q. Is that revised at any time? 

A. We revise it when we feel that we have too many 
names in it of men who are not working on the water- 
front. 

Q. When was the last revision? 

A. About two years ago. 

Q. After this “bible” is made up, so-called, to whom is 
it distributed? 

A. Well it’s distributed to the stevedoring companies 
who, when they hire a timekeeper, issue him a “‘bible.” 

Q. And from that he is able to get the necessary payroll 
information rather than from the employees? 

A. As the gang foreman, in the case of longshoremen, 
submits to our timekeeper a list of work numbers and 
names of the men who are employed in his gang. 

Q. Who pays for this printing and distributing of the 
“bible”? 
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A. The stevedoring companies, through the Master 
Stevedores Association. 

Q. Do they pay for it by assessment or do they (605) 
have regular dues, or what 

A. We have monthly dues. 

Q. How is the 1.B.M. Company paid, is it paid accord- 
ing to the work done for each stevedore, or what? 

A. Yes, sir. It’s prorated among the stevedoring com- 
panies sharing in the pay-off system. 

Q. In other words, +£ one stevedoring company had 
occasion to use it for a thousand times, would he have to 
pay as much as a stevedoring company using it for only 
a hundred times? 

A. No. 

Q. Just to have the record clear, what is a time ticket? 

A. A time ticket is also called a stevedoring ticket, on 
which is entered the name of the port, the date, the gang 
foreman’s name and number, the hatch that he is working 
in, and the time of starting, and the description of the 
commodities handled or work performed, what rate of pay 
he carried per hour and the total amount of money earned 
by the gang for that period. 

Q. What is a gang sheet? 

A. A gang sheet has probably the same heading as a 
stevedoring ticket inasmuch as it has the port’s name date, 
gang or individual name if it’s just an individual on the 
ticket, 2 hatch number if it’s a gang, and then there are 
columns across the gang sheet, the first one being the man’s 
work number, the next one his name, and the next column 
what time he goes (606) off, and then—I mean time on 
and time off—hours worked and money earned for that 
work period, which is brought forward then as a total 
which must balance with the stevedoring ticket. 
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Q. Is the gang sheet used just for the longshoremen 
mostly? 

A. We use it on every man employed. 

Q. Well, as to timekeepers, clerks, and checkers, where 
is this information kept, is it the same, on a time ticket 
and gang sheet too? 

A. We use the same stevedoring ticket and gang sheet 
for clerks, checkers, and timekeepers. 

Q. Well, after these gang sheets are made up, what 
happens to them and the tickets too? 

A. They are made up at the berth where the ship is 
working, by our timekeeper; they are picked up at the 
end of the work period, either by the supervisor working 
the ship or perhaps the timekeeper if he is close to our 
office he comes in, comes in to my desk; I check them for 
the rates that were paid, how far the gang was advanced 
by the work performed. 

I sign them, or rather I initial them, and they are sent 
to our pay office in the Cotton Building. 

The gang sheets and the stevedoring tickets are again 
checked there to see that the proper work number was 
used with the names on the sheets. 

The gang sheets then go to J.B.M. 

Q. Is that on—is that to Mr. Trostmann? 

(607) A. No. Mr. Trostmann is not with the I.B.M. 

Q. I see. 

You send them direct to the I.B.M.? 

A. I don’t. Our office in town does. 

Q. And you never see the checks then, do you? 

A. No, never. 

Q. Now, your name appears on the contract—excuse 
me—the Master Stevedoring Association of Texas’ name 
appears on the contract with the various I.L.A. locals, in- 
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cluding Local 1351; as president, did you participate in 
any of the negotiations? 


+ 6 % % 


(608) Q. Did you change your method of paying them? 
A. No, sir. 


+e % H 


CROSS EXAMINATION 


Q. (By Mr. Crystal) Mr. Eitellbach, did anybody tell 
you it was necessary to change your order or procedure 
in hiring men before you saw those notices? 

A. No, sir. 


et & % 


(609) Q. Did anyone tell you you were doing something 
that required changing in the method of payment? 
A. No, sir. 


EXAMINATION 


Q. (By Trial Examiner) This document you referred 
to as the “bible,” who actually compiles that? 

A. Presently? 

Q. Who compiled it originally? 

A. Originally, we employed on a quarterly basis Mrs. 
Lancaster. 

Q. When you say “we,” you mean it was compiled by 
the Association or by some employer? 

A. By the Association. 

Q. Then the Association that occasionally revises it, it 
is the Association that occasionally revises it, is that right? 

A. Yes, sir. 


TRIAL EXAMINER: 
Any further questions? 

MR. WHITTAKER: 
Yes, sir. 


(610) REDIRECT EXAMINATION 


Q. (By Mr. Whittaker) That is not only as to members 
but as to anyone working on the waterfront, isn’t it? 

A. I didn’t understand. 

Q. It applies not only to members working for M.S.A.T. 
but all employees who are not working for a company 
belonging to M.S.A.T.? 

A. You got me confused now. 

Q. Well now, all stevedoring companies are members 
of M.S.A.T., is that correct? 

A. To the best of my knowledge all stevedoring com- 


who engage in work pertaining to the loading and unload- 
ing of freight cars, trucks, and ships in the Port of Hous- 
ton, no matter who they work for; is that right? 

THE WITNESS: 

Well, there may be some barge outfits here who employ 
people unloading barges and going into cars that we don’t 
know anything about. It is made up of all people employed 
by the stevedoring companies or steamship companies. 
TRIAL EXAMINER: 

All right. 

Q. (By Mr. Whittaker) Does it include the names of 
anyone that is not working out of I.L.A. local hall? 

(611) A. I wouldn’t be sure about that. 


+ % % % 
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(657) RALPH A. MASSEY 


(677) A. Well, I think so, but I wouldn’t swear to it. 
Q. All right. 
TRIAL EXAMINER: 
Any further questions before we go off the record and 
get these— 
MR. DOWD: 
I would like to ask one. 
TRIAL EXAMINER: All right. 


(677) CROSS EXAMINATION 


Q. (By Mr. Dowdy) Mr. Massey, the Avenue N. Cor- 
poration has no dealings with the Galveston Maritime As- 
sociation, the Houston Maritime Association or the Master 
Stevedores Association of Texas, do they, sir? 

A. To my knowledge they never knew it existed. It 
was none of their business. 

TRIAL EXAMINER: 

You mean by that as far as you know the concerns Mr. 
Dowd mentioned had no idea Avenue N existed, is that 
right? 

THE WITNESS: 

That’s right. 


+ 6+ + # 


(682) LOUIS W. HOMBURG 


+ + & 


(682) a witness called by and on behalf of General Coun- 
sel, being first duly sworn, was examined and testified as 
follows: 
TRIAL EXAMINER: 

Sit down and give us your full name, and spell your 
last name, please, sir. 
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THE WITNESS: 
Louis W. Homburg—H-om-b-u-r-g 


DIRECT EXAMINATION 


Q. (By Mr. Whittaker) Where do you live Mr. Hom- 
burg? 

A. 3831 North MacGregor Way, Houston 4, Texas. 

Q. By whom are you employed? 

A. Strachan Shipping Company, S-t-r-a-c-h-a-n. 

Q. In what capacity? 

A. Local manager. 

Q. That’s the same Strachan Shipping Company that is 
here as one of the Respondents? 

A. Yes, sir. 

Q. Do you hold a position in the Houston Maritime 
Association? 

A. Yes, sir. 

Q. What position is that? 

A. President. 

Q. How long have you been president? 

A. I have just finished three years, which would put it 
back to March ’53, I think. 
(683) Q. Prior to becoming president, did you hold any 
other office in the Association? 

A. No, sir. 

Q. Does the Association have a printed set of By-Laws, 
Constitution? 

A. No, sir. 

Q. Is it unincorporated? 

A. No, sir. 

Q. Is it incorporated? 

A. Yes, sir. 

Q. Do you have the Charter? 
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A. The secretary has it. 

Q. Could you state what the general purposes for which 
it is incorporated for? 

A. It’s a trade association to assist the shipping industry 
in mutual endeavors. 

Q. Here in the Port of Houston? 

A. It’s not always confined to the Port of Houston. It’s 
principally in the Port of Houston, but it would not neces- 
sarily be so. 

Q. How far does it extend? Does it go as far as Lake 
Charles? 

A. Yes, sir. 

Q. Does it go any further than Lake Charles? 

A. Some phases of it does. 

(648) Q. Does it go any farther than Lake Charles? 

A. Your question is too general. It could extend all over 

the United States or the world, for that matter, if there 


was some thing of interest we thought we might handle 
together collectively. 

Q. Do you have any particular committee that could be 
described as the Labor Committee or Negotiating Com- 
mittee? 


A. Yes, sir. 

Q. What is the name of it? 

A. Labor Committee. 

Q. And who is on this Labor Committee? 

A. At the present time it’s myself and Mr. Ashley W. 
Lott. 

Q. And how long have you been on the Labor Com- 
mittee? 

A. Since 1949. 

Q. How long has Mr. Lott been on the Labor Commit- 
tee? 
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A. I don’t know exactly. I would say approximately 
the same time as I have. 

Q. Did you help to negotiate what is here by way of 
General Counsel’s Exhibit 10-A, a contract effective Octo- 
ber 1, 1953 terminating September 30, 1955? 

A. I did. 

Q. How does one become 2 member of the Association? 

A. By election of the members. 

Q. And are there any dues or other annual payments? 

A. From the members, no. 

(685) Q. Does the Association have any expenses? 

A. Yes, sir. 

Q. How are they paid? 

A. By assessments on the cargo listed by vessels handled 
by the members of the Association. 

Q. It’s prorated according to the amount of business the 
member does, it that it? 

A. It results in that, end result, by the fact that it’s 
measured by the tons of cargo listed. 

Q. Is it your position as president and on the Labor 
Committee, do you get any pay in that position? 

A. No, sir. 

Q. Your services are voluntary? 

A. I suppose you could describe them as that way. 

Q. Now, when you negotiated this contract back in 
October 1, 1953, what assurance did you have that any 
member of the Association would live up to it? 

A. What do you mean by “assurance”? 

Q. Well, how did you know that the member companies 
were going to live up to this contract? 

A. (No response.) 

Q. What was your authority, in other words? 

A. Well, I was appointed as a member of the Labor 
Committee, and when we negotiated the contracts we feel 
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those people who have appointed us will live up (686) 
to them. Assurance is so broad that I think you would 
have to explain what you mean by assurance. Do you mean 
some monetary guarantee or anything? 

Q. Well, did you have anything in writing delegating 
authority for you to negotiate a binding contract, binding 
upon the members? 

A. We have it in the records of the minutes of the 
Association meetings. 

Q. Is that a limited delegation of authority or is it gen- 
eral? 

A. It’s general to the extent that your purpose is to 
negotiate a contract. 

Q. And after the contract is negotiated, does the au- 
thority expire? 

A. Not necessarily. 

Q. Do you handle grievances between contracts? 

A. Yes, sir. 

Q. Are those always brought up by one of the locals 
of the LL.A.? 

A. Sir? 

Q. I say are those brought up by the locals of the L.L.A.? 

A. Some of them are. 

Q. Are some of the grievances brought up by the com- 
pany? 

A. Yes, sir. 

Q. When a company brings up a grievance, describe 
how you go about handling that. 

(687) A. Well, first we have to decide whether or not, 
according to our interpretation of the contract, which 
party is correct. 

Assuming that we feel that the local may be correct, 
why then we tell the member that they are incorrect and 
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the local is correct, and suggest that they proceed to work 
with what we consider to be the proper terms of the con- 
tract. 

Assuming it’s an opposite situation, our first approach 
would be to go to the president of the local or the business 
agent and tell him to straighten the matter out at the 
point, and we might even go to the president of the dis- 
trict of the LL.A. 

Q. Do you arbitrate these matters or do you just try 
to work them out among yourselves? 

A. There are provisions for arbitrations, but I don’t re- 
call an arbitration under the particular contract you have 
shown me, 

Q. Well, like in this recent contract that was negotiated, 
in which wage increases were pretty substantial, did you 
have initial authority to agree to that amount or did you 
have to go back some place to get additional authority? 

A. We went back and got authority. 

Q. Who did you go back to? 

A. We go back to the membership in a full meeting. 

Q. Full meeting. And those are where the records you 
referred to before that is where they are made as to what 
authority you have to negotiate? 

(688) A. No, sir. The record I referred to before was the 
record of our appointment to the Labor Committee, and 
that was the question you asked me. 

Q. Yes, sir. 

Does the Houston Maritime Association handle any other 
matters with Local 1351 than what you have told us about? 

A. I believe that it’s a correct summation of our rela- 
tionship to state that we handle principally labor matters 
with them, or that is, we handle their contract. I do not 
know of anything else that we might deal with them on. 


MR. WHITTAKER: 

No further questions. 
MR. EIKEL: 

No questions. 

MR. CRYSTAL: 

No questions. 
TRIAL EXAMINER: 

I gather insofar as Houston Maritime Association and 
Local 1351 is concerned that the Houston Maritime As- 
sociation negotiates the contract and interprets it insofar 
as the members of the Houston Maritime Association is 
concerned; is that correct? 

THE WITNESS: 

Are you asking me that question? 
TRIAL EXAMINER: 

Yes, sir. 

THE WITNESS: 
No, sir. 
TRIAL EXAMINER: 
Wherein is it wrong? 
THE WITNESS: 

The latter part of it, where you state we interpret it 
so far as the members are concerned. We endeavor to 
interpret it the way we originally wrote it. 

(689) TRIAL EXAMINER: 

What I meant there is where a dispute concerning an 
interpretation arises between the union and the employers, 
it’s the Houston Maritime that presents the employer’s side 
of the dispute; is that correct? 

THE WITNESS: 
That statement is correct. 
TRIAL EXAMINER: 
All right. Any further questions, gentlemen? 


MR. EIKEL: 
No, sir. 

MR. WHITTAKER: 
Thank you. 

TRIAL EXAMINER: 
You are excused. 


(Witness excused). 


(909) RALPH E. SCALF 
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(909) Q. In what capacity? 

A. As Chief Clerk. 

Q. Who is your immediate superior? 

A. I would say Mr. Patton, R. L. Patton is my im- 
mediate superior. 

Q. What is his title? 

A. Bill of lading clerk or assistant office manager. 

Q. How long have you been chief clerk. 


+ + + 


(1061) | CLIFTON BOYD MORROW, Recalled 
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(1062) Q. (By Mr. Crystal) Mr. Morrow, did you ever 
require any employer to select supervisory personnel from 
the membership of 1351? 

A. I don’t understand that question exactly. 

Q. Did you ever require an employer or insist that an 
employer hire a supervisory man from 1351, or was the 
employer free to hire who he wanted? 

A. The employer was free to hire anyone he wanted to 
that was available for work. 
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Q. Did you ever insist on the employer hiring any 
particular person? 

A. No. 

Q. Now, after a man was hired, say, as a chief clerk, 
did you require that he keep his membership in 1351 
as a condition of his employment? 

A. No, sir. 

Q. In other words, you had nothing to do with the 
hiring or firing of any of these employees, did you? 

A. No. 

Q. Did you ever ask any employer to fire a particular 
person? 

A. No. 

(1063) Q. Mr. Morrow, you heard Mr. Casey’s testimony 
here yesterday or the day before, wherein he said he didn’t 
know he thought 1351 owned Avenue N. Do you know 
whether 1351 owns Avenue N or not? 

A. Avenue N is a corporation. 

Q. And it’s not owned by anyone, is it? 

A. No, sir. 

Q. Is Avenue N, has Avenue N been dissolved so far 
as you know? 

A. No, sir. 

Q. Have they surrendered their charter to the state 
of Texas so far as you know? 

A. No, sir. 

Q. 1351 is still paying rent to Avenue N, isn’t it? 

A. Yes, sir. 

Q. Mr. Morrow, now look at page—at paragraph five, 
page eleven— 

I hand you what has been received in evidence as Gen- 
eral Counsel’s Exhibit 10-A and ask you to read that 
paragraph (b) over very carefully, and I want to ask 
you a question about it. 
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Do you still operate under the provisions of that para- 
graph, pay any attention to it, in other words? 

A. We send all the men out by name regardless of 
what they pay them. 


(1080) HERRICK VESTAL, Recalled 


+ + % 


(1087) Q. Now, Mr. Vestal, does 1351 have any say as 
to who the employer calls for or asks for? 

A. As to who the employer calls for or asks for? 

Q. Yes, sir. 

A. No. The employer or whoever represents the em- 
ployer follows the procedure of calling the business agent, 
whoever it may be at the time, and asking what men are 


available, and the names are read off and he selects the 
ones that he thinks the most competent to do the work he 
desires. 

Q. These men that are calling, the chief clerks, by 
whom are they employed? 

A. Well, they are employed— 
(1088) Q. By the companies? 

A. By the companies. 

Q. The union doesn’t have anything to do with them? 

A. No, sir. 

Q. Does the union have any control over their work, 
the work of these chief clerks? 

A. Well, just how do you mean that? 

Q. Well, does the union tell those men what to do 
and how to perform their work? 

A. No. That is by the superintendent, if he is on the 
dock, or— 
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Q. That is the employer’s job, isn’t it? 

A. Right. 

Q. Now, you have monthly employees and also 40- 
hour employees, is that right? 

A. Yes, sir. 

Q. Who determines when a man is to be a monthly 
employee or 40-hour employee, the company or the union? 

A. Well, the company would be the one to decide it. 

Q. Now, who sets the wages of the monthly man? Is 
that done by contract? 

A. By contract. That would be your—well, it’s a set 
scale. 

Q. That is by contract? 

A. That’s right. 


+ + + 


(1155) THOMAS J. MARTIN, SR. 


t+ + & & 


(1158) Q. Do you know which men are members and 
which men are non-members when he reads the names? 

A. Yes, sir. 

Q. And when you pick the men you want do you 
pay any attention to whether they are union or non- 
union? 

A. No, sir. 

(1159) Q. You pick the man you think can give you the 
best job? 

A. Can do the best job. 

Q. Now, during all this period of time when you were 
a non-member and you didn’t have a 40-hour guarantee, 
weren’t there many days when you were called on to go 
out for work and members were left behind? 

A. Yes, sir. They called me by name. 


29 


MR. WHITTAKER: I object. He is leading his own 
witness, Mr. Examiner. 

TRIAL EXAMINER: I'd like to know how the wit- 
ness would know that. 

THE WITNESS: Would know what, sir? Oh, pardon 
me. 

Q. (By Mr. Crystal) Days you went out and members 
were left behind, how would you know that? 

A. Well, whoever would employ me would say, “Well, 
I called you.” Or they might call me at home and say, 
“Are you going to be busy tomorrow or—” 

Q. I don’t think you understood my question. 

You were called out of the hall by name to go to 
work. 

A. Yes, sir. 

Q. Now, how would you know whether there were 
some members that didn’t get called that day? 

A. I would be up at the hall and see the list. We know 
who is working and not working. 

TRIAL EXAMINER: [I think you misunderstood me 
too. He said he was usually called for by name. How would 
(1160) he know the employer said to Mr. Morrow, 
“Send me Mr. Martin”? 

MR. CRYSTAL: I didn’t ask him that question. I asked 
him if it wasn’t a fact on days he was called members 
were left behind and didn’t get called? 

TRIAL EXAMINER: Excuse me. I didn’t understand 
the question. 

+ + & % 
(1162) Q. If a man comes down to work in a hatch 


checking one thing, you change him to working some- 
where else doing something else. 
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A. Yes, sir. On the three men I have hired, they do 
everything, such as, you know, load, check, or deliver. 

Q. This man you have now, this non-union man that 
is working for you that you just hired this year on 
40-hour job, is his name Stroud? 

A. Yes, sir. 

Q. Do you know a man named Hancock? 

A. I know two of them, father and son. 

Q. You know the one they call “Judge,” the old man? 

A. Yes, sir. 

Q. What has been your experience with him? 

A. Well, I had him hired last week. He is a very capable 
man. I just hired him for a couple of days’ work. 

Q. He worked for many years for Lykes, didn’t he? 
(1163) A. I think he went to work in 1922 for Lykes. 

Q. And he was working there when you worked there 
for a while? 

A. He was still working there when I left. I think 
he left Lykes— 

Q. He now works through the hall, is that it? 

A. Yes, sir. 

Q. And you say you hire him, is that because he is ca- 
pable? 

A. Very much so. 

Q. Is he more capable at his age than a lot of other 
men at the same age? 

MR. WHITTAKER: I object. It is just generalities, 
nothing specific. 

TRIAL EXAMINER: Some men at his age are not 
capable at all. 

MR. WHITTAKER: Some of them are dead. 

TRIAL EXAMINER: Go ahead. 

Q. (By Mr. Crystal) What did you say, Mr. Martin? 

A. Oh, yes, he is very capable, a very good man. 
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Q. Was Hancock, is he a timekeeper or do you know? 

A. We don’t use timekeepers. He is capable of doing 
anything, in my opinion. 

Q. He has had many years of experience, hasn’t he? 

A. Yes, sir. . 

Q. Tell me, was he available when you hired Stroud 
(1164) A. I don’t know. I didn’t give, to be honest 
with you, I didn’t give Mr. Hancock—I didn’t think 
about him, in fact; I don’t know whether he was still 
with Lykes at the time. It happened about the same 
time, but I wanted Stroud. I went over and found out 
if he wanted to work for me, like I have in the past 
when I was with Lykes Brothers. 


CROSS EXAMINATION 


Q. (By Mr. Whittaker) How old a man is Mr. Stroud? 
A. Approximately 25 or 26. 


Q. Is he an outbound clerk? 

A. Well, I am teaching him to be an outbound clerk. 

Q. Is he an inbound clerk? 

A. He can do the work, yes, sir. 

Q. In six months he can do a completely satisfactory 
job of inbound clerk? 

A. He has worked for the Port Commission receiving 
over there. He knows something about it, and I am 
teaching him. In fact, nearly all the clerks on the water- 
front have worked for me at one time or another. I have 
turned out some good men. 

Q. Is this man a finished inbound clerk? 

A.. No, I don’t think you would say a man is finished. 
He does what he is told. I believe it takes about five 
(1165) years or so for a man to really learn what he is 
doing, just like a lawyer or anyone else. A lawyer, I 
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don’t think he knows too much at the beginning, just 
like a clerk. 

Q. How long would it take to make him a good out- 
bound clerk? 

A. That is hard to say. I think it takes any man, may- 
be people don’t agree, at least five years to be what you 
call a No. 1 clerk. 

Q. Now, why did you wait until July 1955 to join 
the union? 

A. Well, before I was always strictly a company man, 
and I was in the position where they don’t hire a union 
man to be in that position. That’s Lykes’ policy. 

Q. What kind of job did you hold as a company man? 

A. Wharf superintendent. 

Q. Did John Moran take your place with Lykes? 

A. Yes, sir. 

Q. At that time then you didn’t pay any percentage 
to Local 1351, is that correct? 

A. When I was working for Lykes, no, sir. 

Q. When did you start paying percentage to Local 
1351? 

A. 1 think I started working there about June or 
July of 753. 

Q. And up to that time you had been wharf super- 
intendent for Lykes Brothers? 

A. Yes, sir. 

+ + + & 


(1169) R. L. LAIRD 


+ + % # 


(1170) Q. Now, you are a member of 1351? 
A. No, sir. 
Q. You are not a member? 
A. No, sir. 
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Q. Now, during the time that you worked out of the 
hall did you have any trouble getting all the employ- 
ment you could take care of? 

A. No, sir. 

Q. And during the time that you worked out of the 
hall, Mr. Laird, were there occasions when you would 
be sent out to work and members would not be sent out 
to work? 

A. Well, I suppose there was. Of course, I didn’t 
know who all was working, but I knew a lot of times 
I was working when some members were not working; 
but why they were not working, I don’t know. 

Q. All right. 

Now, how long have you been down on the water- 
front? 

A. Since January 1, ’48. 

Q. Mr. Laird, what do you do for Tidemann and Dalton 


now? 
+t + 


(1171) Q. In other words, he calls the names off and 
you select the men you want? 

A. Yes, sir. 

Q. Now in selecting the men you want, do you know 
who is union and who is nvn-union? 

A. No, sir. 

Q. You just select the men you want without knowing 
even? 

A. I select the men from the past experience that I 
know that he can do the class of work I want him to do. 

Q. And you don’t even know who is union and non- 
union when he calls the names off to you? 

A. Not in all cases, no, sir. Of course, some of the 
men I know are union when he calls them off to me. 
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(1177) LAWRENCE B. HANCOCK 


* ¢ + & 


(1178) DIRECT EXAMINATION 

Q. (By Mr. Crystal) Mr. Hancock, are you a member 
of 1351? 

A. Yes, sir. 

Q. How long have you been a member of 1351? 

A. Since 1954. 

Q. How long have you been working down on the 
docks? 

A. In Houston? 

Q. Yes, sir. 

A. About seventeen years. 

Q. Did you work on the docks some other place be- 
fore you came to Houston? 

A. Galveston. 

Q. How long did you work on the docks at Galveston? 

A. About thirty-three years. 

Q. In other words, you have been working along docks 
between Houston and Galveston the last fifty years? 

A. That’s right. 

Q. Any members of your family work on the docks? 

A. Pve got a son, sir. 

Q. How long has he been working on the docks? 

A. Since 1946. 

Q. That’s eleven years? 

A. Yes, sir. 

Q. And does he work down here, or at Houston or 
Galveston? 

A. He works at Houston. 
(1179) Q. Are you working now? 

A. Yes, sir. 

Q. Do you work through the hall or do you have a 
regular job? 
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A. No, sir; I work through the hall. 

Q. How long have you been working through the 
hall? 

A. Since the first day of February. 

Q. What did you do before that time? 

A. I was on Lykes’ payroll. 

Q. How old a man are you? 

A. Sixty-eight. 

Q. Are you capable of doing clerk’s work? 

A. Yes, sir. 

Q. Are you capable of checking? 

A. Yes, sir. 

Q. Are you capable of keeping time? 

A. Yes, sir. 

Q. How long did you say you worked for Lykes Brothers 
before February of this year? 

A. Thirty-two years. 

Q. And during that 32 years you did all this work, 
checker’s work, clerk’s work, and timekeeper’s work? 

A. Yes, sir. 

Q. And during this period of time up until February 
of this year, were you a monthly man, salaried man or— 
(1180) A. Monthly man. 

Q. How long had you been a monthly man? 

A. Since December—January 1, 1925. 

Q. In other words, you were a monthly man for Lykes 
before you ever became 2 member of 1351? 

A. Yes, sir. 

Q. And you worked there as a monthly man for many 
years before becoming a member of 1351? 

A. Yes, sir. 

Q. Now, since February of this year when you left 
Lykes Brothers, you had been working through 1351? 

A. Yes, sir. 
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Q. Have you had trouble getting as much work as you 
could do? 
A. No, sir. 


+ + + 


(1180) Q. What about your son, is he a member or non- 
member? 
A. He is a member of the union for the last three 
years. 
(1181) Q. Before the three years he was a non-member? 
A. Yes, sir. 


* %¢ & € 


Q. (By Mr. Crystal) When you left Lykes after being 
with them 32 years, did they put you on any kind of 
a pension? 

A. No, sir. I have an annuity that they paid a por- 


tion of. 

Q. They didn’t put you on any pension, did they? 

A. No, sir. 

Q. Did they tell you why they were laying you off? 
(1182) A. They wanted younger blood in the firm. 

Q. I see. 


+ + + * 


(1195) MR. EIKEL: On behalf of the respondent com- 
panies they move that the Complaint in whole and in part 
be dismissed because there is no legally sufficient proof 
of any participation on their part on any, in any dis- 
criminatory procedures against any individuals concerned 
or individuals not named in the Complaints or Charges 
filed. 

In addition to that, they join in the motion for dis- 
missal, on behalf of the defendant, respondent associations, 
particularly the Houston Maritime Association, Master 
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Stevedores Association of Texas, for the reason that there 
is no evidence of any participation by the associations 
or the respondent employers or associations to any of the 
hiring hall practices, their only connection with this pro- 
ceeding being they entered into contracts with these other 
respondents, and under the law they had no alternative 
but to contract with these persons. 

(1196) The times relative to the complaints are of such 
recent date that the historical basis for contracts has not 
appeared of record; but there can be no doubt as a matter 
of law that the employers were compelled to enter into 
contracts with the respondent unions and as consequence 
the only evidence which can be brought against the 
respondents, both individual companies and the associations, 
lies in the terms of the contract; and these respondents 
submit that the complaint should be dismissed as to them 
because the contract per se is not illegal and has not been 
shown to be such, and the illegal clause, if it be such, 
with reference to preferences being accorded to any par- 
ticular individuals in hiring practices, has been stricken in 
response to the criticism of the Board and in conformity 
with the settlement agreement entered into prior to the 
formulation of the complaints; and there has been no 
proof that the contract provision with respect to preferences 
being accorded has been reinstated or changed or in any 
way at the present time does not comply fully with the 
law as a matter of law. 

And therefore, the record is devoid of any evidence of 
any illegality in hiring or discriminatory practices as far 
as these companies and respondents are concerned, and 
associations, except as so far as they are parties to a con- 
tract by which law they are compelled to enter. 
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There is no evidence of any knowledge on their 
part of any illegal discriminatory practices in the 
(1197) operations of the hiring hall and no evidence of 
any participation in any acts of hiring discriminatory in 
character, and no evidence of any acts engaged in by any 
of these respondents, respondent companies or associations, 
and as a consequence the complaint should be dismissed 
in whole as to these particular companies. 

By way of further motion, these respondents urge that 
in the event that the discriminatory practices engaged 
in here be found to be discriminatory or, to put it in 
other language, if any practices be found to be dis- 
criminatory in character or by virtue of contract, that 
they are entitled to notice of such finding of discrimina- 
tory practices and to an opportunity to correct any such 
practices brought to their attention before any award 
of any character be made against them. 


+ + & F 
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GENERAL COUNSEL’S EXHIBIT NO. 10-A 


CLERKS AND CHECKERS AGREEMENT 
WITH GALVESTON-HOUSTON MARITIME 
ASSOCIATIONS, INC. 


Effective October 1, 1953 
Terminating September 30, 1955 


THIS AGREEMENT, made and entered into by and 
between HOUSTON-GALVESTON MARITIME ASSO- 
CIATION & MASTER STEVEDORES Parties of the First 
Part, and the Undersigned Locals of the Clerks and Check- 
ers of the International Longshoremen’s Association, Parties 
of the Second Part, WITNESSETH: 


1. SCOPE OF WORK 


(A) The scope of work involved in this contract shall 
cover all Clerks, Timekeepers, Checkers or Tallymen 
employed in checking, receiving or delivery of freight, 
or (Ship Stores when Clerk or Checker is used) from 
vessel to wharf or wharf to vessel, and such Clerks, 
Timekeepers, Checkers and Tallymen as are employed 
in making delivery to and from drays and/or other 
conveyances, including railroad cars or transport com- 
panies. 


(B) The members of the Parties of the First Part shall 
have the right to employ members of the Party of the 
Second Part, calling them by name to be used as 
regular salaried Wharf Clerks, extra Wharf Clerks or 
Timekeepers as provided in Paragraph 4, Section B 


40 


and C thereof: It being distinctly understood the em- 
ployer has the right during the life of this contract 
to call regular monthly men, extra wharf clerks and 
timekeepers by name and complete discretion as to 
the number of regular men to be carried on monthly 
payroll, varying the number as they see fit with the 
usual proper notice of fifteen days. 

(C) It is also distinctly understood that when a Clerk, 
Timekeeper, Checker or Tallyman is employed or as- 
signed for or to any particular ship or job that he will, 
at the discretion of the employer, remain on the as- 
signment until it is completed. At no time shall a 
member of the second part be required to perform 
the dual function of clerking and timekeeping. 


2. 
Members of the Party of the Second Part shall have 


preference of all work pertaining to extra Checking, Time- 
keeping, Checking and Tallying as defined in Section 1, 
Paragraph A hereof. The Party of the second part shall re- 
serve the right to rotate work among these Checkers and 
Tallymen. 


3. WORKING DAY AND HOURS 


Eight hours shall constitute a straight day’s work with 
forty hour week, 8:00 AM., to noon, and 1:00 P.M. to 
5:00 P.M. Mondays through Fridays. When required, men 
shall work on Saturdays Sundays, Holidays or night, at the 
overtime basis of time and one-half. 


4. PAY SCALE 


(A) Checkers and Tallymen shall receive Two Dollars and 
Twenty-five cents ($2.25) per hour straight time 
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and overtime of Three Dollars and Thirty-seven and 
one-half Cents ($3.375) per hour. 


(B) Timekeepers and Wharf Clerks shall receive Two Dol- 
lars and Thirty-six Cents ($2.36) per hour straight 
time, overtime rate for Timekeepers, salaried and ex- 
tra wharf clerks Three Dollars and Fifty-four cents 
($3.54) per hour. 


Minimum monthly pay of regular wharf clerks shall 
be Three Hundred and Seventy Seven Dollars and 
Eighty-seven cents per month basis forty hours per 
week, 8:00 A.M. to 5:00 P.M. Monday through Fri- 
day. Such regular clerks employed on this basis for 
period of one year shall receive two weeks vacation’ 
with pay; time of vacation to be designated by the 
employer. 


DIFFERENTIALS: A differential payment of Ten cents 

' (.10) per man hour will be paid to Checkers, Tallymen, 

| Timekeepers and Extra Wharf Clerks in lieu of pension, 
welfare and vacations. 


A differential of Seventeen Dollars and Eight Cents 
($17.08) per month will be paid to regular Wharf Clerks 


in lieu of pension and welfare fund. 


Overtime will apply on these differential payments when 
work is done during overtime hours. 


(D) When clerks, timekeepers, checkers and tallymen are 
ordered for work at any A.M. starting time, they 
will be paid until noon. They shall receive 2 minimum 
of four hours. If ordered or returned for work in 
the afternoon, they shall receive 2 minimum of 
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four hours pay. If ordered or returned for 7 P. M., 
they shall receive 2 minimum of four hours pay. 


Inasmuch as clerks and timekeepers days work is 
not necessarily governed by the time of loading or 
discharging gangs are released while a vessel is work- 
ing, they shall be paid for all time they are required 
to work after gangs are knocked off. 


5. OVERTIME 


All work performed on Saturdays, Sundays, Holidays or 
after 5:00 P. M. or before 8:00 A. M. on Mondays through 
Fridays is to be considered overtime and paid for at the 
overtime rate of time and one-half the straight time 
scale, unless otherwise set forth herein. 


6. MEAL HOURS 


Meal hours shall be as follows, to be paid double time, 
but minimum of half hour to be paid. Double time to con- 
tinue until men are relieved. 


From 6:00 A.M. to 7:00 A.M. Breakfast 

From 12:00 Noon to 1:00 P. M. Dinner 

From 6:00 P.M. to 7:00 P-M. Supper 

From 12 Midnight to 1:00 A.M. Midnight Lunch 
Saturdays: Supper time from 5:00 P.M. to 7:00 
P. M. 


7. HOLIDAYS 


Armistice Day, Thanksgiving Day, Christmas, New 
Years Day, Washington’s Birthday, Texas Independence 
Day, June 19th, Fourth of July, Labor Day, Decoration 
Day (May 30th). No work shall be performed on Labor 
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Day or Christmas Day except in cases of fire or where 
property is in danger. 


8-A EMPLOYER’S NOTIFICATION 


Timekeepers, extra clerks and tallymen to be ordered 
by 7:00 P.M. for 8:00 A.M. start the following morn- 
ing. Two hours notice to be given for ordering men at 
other agreed starting times. Men required to work on 
Sundays and Holidays must be ordered by 7 P.M. previous 
evening. 


8-B PAYMENT IN LIEU OF TRANSPORTATION 
TO EMPLOYEES: 


For their inconvenience, those persons reporting for 
work at the vessel will be paid the following: 


(A) Where men who live in Galveston are called for 
work in Texas City, they will be paid an amount 
equal to two hours pay of an extra wharf clerk 
for transportation, for each trip as ordered. 


On the Houston Ship Channel, from and including 
the Katy Terminal on the North Side, from and 
including Sinclair Refinery on the South Side— 
$1.50 per person furnished by the Houston Locals 
for each trip as ordered. 


Such payment will also be made should men be ordered 
to return to work at 7 P.M. but no transportation allow- 
ance will be made for Lunch hour. 


It is clearly understood that these men are not em- 
ployed before going to work at the vessel or after stop- 
ping work at the vessel and that this money is not pay. 
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9. INCOMPETENCY AND INTOXICANTS 


The Party of the Second Part will not uphold incom- 
petency nor will any member of the Party of the Second 
Part be allowed to work while under the influence of 
jntoxicants, and further no members of the Party of 
the Second Part shall bring any intoxicants upon the 
property of or the piers used by the Party of the First 
Part. 


10. 


Double time to be paid for damaged cargo as follows: 
For cargo on vessels in distress as a result of which fumes, 
smoke, water, oil or obnoxious odors are present. The 
double time shall apply to clerks, timekeepers or checkers 
of such damaged cargo handled or checked to place of 
rest. The double time rate shall apply on such cargo handled 


or checked to place on dock and also on final delivery of 
such cargo from dock to carrier. 


This clause applies to clerks, checkers or timekeepers 
actually used on such cargo. 


Double time to be paid on explosives including am- 
monium nitrate. 


11. DISPUTES 


(A) NO STOPPAGE OF WORK OR LOCKOUTS. It 
is understood and agreed that during the life of 
this contract there shall be no stoppage of work 
or lockout under any circumstances whatsoever. It 
is further understood that in the case of disputes as 
to the interpretation of this contract or any work- 
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ing rules agreed to in connection with this contract, 
there shall be no cessation of work. 


Disputes shall be referred to a Grievance Committee 
composed of two representatives of the Shipping 
and Stevedoring interests and two representatives 
of the Organization. Upon failure of this grievance 
committee of four to settle the dispute, it shall be 
referred to arbitration as follows: 


Two representatives will be appointed by the under- 
signed Locals of the Clerks and Checkers of the 
International Longshoremen’s Association and two 
representatives will be appointed by the Galveston- 
Houston Maritime Associations within one week 
after notification by the grievance committee to 
the District Office of the ILA’s and to the Mari- 
time Associations of its failure to agree and arbitra- 
tion is desired. 


The party desiring such arbitration shall then present, 
in writing to the four arbitrators named the question 
or questions to be arbitrated, with copy to the other party 
alleged to be at fault. Within one week after such noti- 
fication the other party shall give in like manner similar 
written notice in defense of its position. It is understood 
that neither party will introduce any additional question 
not relevant to the matter to be arbitrated. 


The four arbitrators appointed as above provided shall 
then select a fifth arbitrator, who shall be impartial, dis- 
interested and not in any way connected with either of the 
parties. In the event that the four arbitrators shall fail 
within five calendar days to select the fifth arbitrator, then 
upon request of either party, a District Judge of the United 
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States District Court of the district in which the dispute 
occurred, selected by the International Longshoremen’s As- 
sociation, shall be requested to nominate one principal and 
two alternates, all of whom shall be impartial persons, quali- 
fied to act as arbitrators. 


The Maritime Association representatives and the ILA 
representatives shall each have the choice of rejecting the 
names of one of these three nominees and the remaining, 
or the third, shall be selected as the fifth arbitrator. In the 
event the same nominee shall be rejected by both parties, 
leaving more than one nominee on the list, the one that 
heads the top of the list as submitted by the District Judge 
shall act as the fifth arbitrator. 


The expense of the fifth arbitrator, together with any 
other arbitration cost, shall be borne equally by the respec- 
tive parties. 

The decision of a majority of the arbitration committee 
shall be final and binding upon the parties thereto. 


The arbitrator’s decision shall be reduced to writing and 
submitted to both parties. 


12. LIFE OF AGREEMENT 


This agreement will become effective October 1, 1953, 
and remain operative until midnight September 30, 1955. 

It is mutually agreed that either party may be privileged 
to open this contract for the negotiations of wages only; 
however, either party desiring to open the contract for the 
negotiation of wages shall give a2 60 days written notice 


47 


: before September 30, 1954, to the other party, otherwise 
| contract automatically remains unchanged. 


President, Local No. 1665 
Secretary, Local No. 1665 
President, Local 1351 
Secretary, Local 1351 


SOUTH ATLANTIC & GULF COAST 
DISTRICT LL.A. 


President 


Secretary 
' GALVESTON MARITIME ASSOCIATION, INC. 


President 
’ HOUSTON MARITIME ASSOCIATION, INC. 


President 


| MASTER STEVEDORES ASSN. OF TEXAS 


President 


